
Introduction 
 
The right of asylum is rooted in the history of mankind (religious right of asylum 
(sanctuary)) and since the beginning of the modern State it has been rooted in the 
sovereignty of the State itself (the right of territorial asylum). The State retains the right 
to grant its protection to certain non-nationals or stateless persons, as a consequence of 
its territorial sovereignty, once the conditions laid down by the State have been complied 
with. In principle, it is the sovereign State itself which decides in which circumstances a 
person deserves such protection.1  
 
Refugee status, on the other hand, is a concept which arose in international law in the 
20th century and is defined through international agreements. It protects certain persons, 
especially when they have had to flee from the countries of their nationality or their 
habitual residence owing to a well-founded fear of persecution for reasons which 
concern their race, nationality, membership in a particular social group or their political 
opinions.2 Despite the underlying humanitarian principles, there is no doubt that the 
granting of asylum is intimately connected with politics at all levels.3 Therefore the term 
political asylum is also used.  
    
As far as refugee status is concerned, the treaty instruments are the Convention 
Relating to the Status of Refugees (further referred to as the 1951 Geneva Convention)4 
and the Protocol Relating to the Status of Refugees (further referred to as the 1967 New 
York Protocol).5 Although there are references to asylum in the Preamble to the 1951 
Geneva Convention, the granting of asylum (i.e. granting of full and lasting protection) is 
not dealt with further in the text of this convention or the 1967 New York Protocol.6    
 
The 1951 Geneva Convention was originally drafted to deal with the displacement of 
people as a result of the Second World War. It restricted the definition of refugees to 
those whose fear of persecution arose from events occurring in Europe before 1 January 
1951. The 1967 New York Protocol removed the time restriction and promoted a gradual 
removal of the geographical restriction. However, the definition of refugee was not 
changed.7   
 

                                                 
1 On the historical background of asylum see e.g. Goodwin-Gill, G.: The Refugee in International Law, 2nd 
ed. (Oxford, 1996); Sinha, S.Prakas: Asylum and International Law (The Hague, 1971); Grahl-Madsen, A.: 
The Status of Refugees in International Law (Leyden, 1966).      
2 Ibid.   
3 Clayton, G.: Textbook on Immigration and Asylum Law (Oxford, 2004), 348. 
4 The Convention Relating to the Status of Refugees (the 1951 Geneva Convention) was adopted in Geneva 
on 28 July 1951, entry into force 22 April 1954. United Nations, Treaty Series, vol. 189, p.137. All EU 
Member States are States Parties to this Convention. 
5 The Protocol Relating to the Status of Refugees (the 1967 New York Protocol) was adopted in New York 
on 31 January 1967, entry into force 4 October 1967. United Nations, Treaty Series, vol. 606, p. 267. All EU 
Member States are States Parties to this Protocol.  
6 See the UNHCR Handbook on procedures and criteria for determining refugee status under the 1951 
Convention and the 1967 Protocol relating to the Status of Refugees (further referred to as the UNHCR 
Handbook), Geneva, January 1992, par. 25.  
7 Clayton, G.: Textbook on Immigration and Asylum Law (Oxford, 2004). The UNHCR Handbook states that 
a person is a refugee within the meaning of the 1951 Geneva Convention as soon as he/she fulfils the 
criteria contained in the definition. This would necessarily occur prior to the time at which his/her refugee 
status is formally determined. Recognition of his/her refugee status does not therefore make him/her a 
refugee but declares him/her to be one. He/she does not become a refugee because of recognition, but is 
recognised because he/she is a refugee. On the definition of the term asylum seeker see chapter 1, 1.4.  
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The 1951 Geneva Convention sets out the internationally agreed definition of who is a 
refugee and standards for treatment of refugees and is the legal basis for refugee 
claims. Refugee law is thus still fundamentally a part of international law. 
Notwithstanding the international origin of refugee law, it must be emphasised that the 
right to seek and obtain asylum is an institution shared between international and 
national law. Moreover, regional instruments relating to refugees have also played an 
important role in the refugee protection. As regards Europe, there are several legal 
instruments, adopted within the Council of Europe,8 which are directly or indirectly 
related to asylum, for example the Convention for the Protection of Human Rights and 
Fundamental Freedoms (ECHR),9 the European Convention for the Prevention of 
Torture and Inhuman or Degrading Treatment or Punishment,10 the European 
Convention on Extradition11 and the European Agreement on the Abolition of Visas for 
Refugees.12  
 
In the European context, moreover, the co-operation between the European Union (EU) 
Member States in the area of immigration and asylum has gradually developed from a 
bilateral and multilateral co-operation to a co-operation at the EU level. The Treaty of 
Amsterdam, which further amended the founding Treaties, entered into force on 1 May 
1999. A new concept of an area of freedom, security and justice was introduced; and on 
the basis of this concept a new and important task began for the EU Institutions: to adopt 
for the first time a complete set of common European legislation on asylum. This 
ambitious task was to be completed within five years, i.e. before 1 May 2004. On the 
same day (1 May 2004) the territory of the European Union was enlarged by the 
accession of ten new Member States – Cyprus, the Czech Republic, Estonia, Hungary, 
Latvia, Lithuania, Malta, Poland, Slovakia and Slovenia. One of the consequences of this 
enlargement has been the moving eastwards of the external borders of the European 
Union, which brought about a challenging task for the new Member States (most of them 
situated on the external border of the EU); namely, to provide proper protection of the 
European Union external borders (the security aspect) and at the same time to comply 
with the obligations of the 1951 Geneva Convention and other relevant human rights 
instruments (the aspect of respecting and promoting the right to seek asylum).    
 
The primary purpose of this thesis is to evaluate the current state of affairs of the 
Common European Asylum System and to point out the direction that this System has 
been taking. The Tampere Presidency Conclusions, adopted by the Tampere European 
Council of 15 and 16 October 1999,13 are a milestone in the development of the 
Common European Asylum System. They not only reaffirmed the legislative working 
programme determined by the Treaty of Amsterdam, but also announced a policy 
programme for the EU in the field of asylum and migration. The Tampere Presidency 
Conclusions thus constitute a positive point of departure towards achieving fair refugee 
protection in the European Union and its Member States. For that reason they were 
chosen as a ‘measuring instrument’ for the evaluation whether the legislation and policy 
on asylum follow the ‘spirit of Tampere’. This research takes into account developments 
in this field through June 2005 at both EU level and national level (the case of Slovakia). 

                                                 
8 All EU Member States are member States of the Council of Europe. 
9 Council of Europe Treaty Series (CETS) No. 005; entry into force 3 September 1953.    
10 CETS No. 126; entry into force 1 February 1989. 
11 CETS No. 024; entry into force 18 April 1960. 
12 CETS No. 031; entry into force 4 September 1960.  
13 Presidency Conclusions, Tampere European Council, 15 and 16 October 1999, SN 200/99 (further 
referred to as Tampere).   
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There is also a secondary goal to be achieved: to provide the reader with an overview of 
the previous development related to asylum matters at the EU level, which preceded the 
coming into force of the Treaty of Amsterdam (1999), and also to give a thorough 
overview of the current EU legislation on asylum.         
 
The central subject of the research is the Common European Asylum System. The term 
“Common European Asylum System” is not explicitly defined in EU legal or policy 
instruments; nevertheless it can be understood as a mechanism for refugee protection in 
the European Union. For the purpose of this thesis, the Common European Asylum 
System has been studied from the following three aspects: the European Union 
legislation on asylum, its implementation in practice, and asylum policy.    
 
The European Union asylum legislation analysed in this thesis comprises the EU 
secondary legislation (regulations and directives). The European Treaties (Treaties of 
Maastricht, Amsterdam, Nice and the Treaty establishing the Constitution for Europe) 
are also discussed, as far as they refer to the subject matter of asylum. Whilst Chapter 1 
introduces the topic from a broader perspective, presenting a background of the EU 
asylum law and policy (the ‘secondary goal’), Chapter 2 focuses on the developments 
following the coming into force of the Treaty of Amsterdam. The EU asylum legislation, 
as adopted according to Article 63(1) and (2) of the Treaty establishing the European 
Community (TEC), as amended by the Treaties of Amsterdam and Nice, is analysed in 
order to provide an in-depth view of the first stage of the Common European Asylum 
System and its compliance with the objectives set forth in the Presidency Conclusions of 
the Tampere European Council.         
 
The implementation of European Union law consists of several stages. Some of them 
(e.g. transposition) are also called ‘abstract implementation’, since they refer to the 
implementation of European legislation (primary or secondary) into the national 
legislation of the Member States. Other stages (application, enforcement) represent 
‘concrete implementation’, i.e. application of the already harmonised national legislation 
in practice and its enforcement by administrative or judicial authorities.14 The 
implementation of the EU asylum legislation in a new Member State is the subject of 
Chapter 3.   
 
The implementation of EU legislation on asylum occurs at the national level. In order to 
assess that implementation, it is necessary to analyse at least one Member State’s 
asylum system. The Slovak Republic (Slovakia) was chosen as an example due to its 
geographical location (at the EU external border) and the extreme increase of asylum 
applications lodged recently in this new EU Member State. It is important to note that 
since an accurate transposition of EU law into the Slovak national law was one of the 
conditions for its accession to the EU, it is not the purpose of this research to evaluate 
this stage of the overall implementation. Implementation is here used only in the sense 
of the application of the legislation in practice and its enforcement by the national 
authorities. 
 
Though Slovakia is among the smaller Member States, it plays and certainly will play an 
important role in the future in the Common European Asylum System. For example in 

                                                 
14 On the concept of implementation, see Jans, J.H., Lange, R. de, Prechal, S., Widdershoven, R.J.G.M.: 
Inleiding tot het Europees Bestuursrecht, 2nd ed. (Nijmegen, 2002), 32 et seq.; Brink, A. van den: 
Regelgeving in Nederland ter implementatie van EU-recht (Deventer, 2004), 8-9.    
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the second quarter of 2004, the number of asylum petitions in Slovakia increased by 52 
percent.15  On the other hand in Slovakia where many asylum seekers were Chechens, 
only two of them out of 1,081 cases examined that year (by 30 September 2004), were 
granted asylum in the Slovak Republic. It is worth noting that this group has, for good 
reason, a recognition rate of well over 50 percent in several other EU countries.16

 
The trend of very sudden, high numbers of asylum applications lodged in Slovakia 
decreased tremendously in the first months of 2005 (January-May).17 In spite of this, 
Slovakia still remains an important and interesting case to examine with respect to the 
developments in its asylum system and the changing asylum trends. Moreover, the 
current direction of migratory flows, the duration of the aliens’ stay in Slovakia before 
illegally crossing the Slovak borders and moving westwards, the repeated detention of 
asylum seekers during unlawful crossings of state borders and the number of deliberate 
departures from asylum facilities are all facts which indicate that many of the people 
there still only transit through the territory of Slovakia.18 This tendency is likely to vary in 
the course of time, especially since Slovakia’s membership in the EU might change its 
character from a transit to a target State.  
 
The Tampere Presidency Conclusions announced a policy programme for the EU in the 
field of asylum and migration. Chapter 4 focuses on other policy instruments related to 
the Common European Asylum System, which were adopted after Tampere. Selected 
policy documents (Commission Communications, Justice and Home Affairs Council 
Conclusions, European Council Presidency Conclusions) are examined in order to 
assess the continuity of the policy direction set in Tampere. By doing this, one can better 
understand the evolution of the Common European Asylum Policy, which led to the 
adoption of the Hague Programme (a multi-annual policy programme in the field of 
justice and home affairs) and an Action Plan to translate the Hague Programme into 
specific action.        
 
The concluding remarks summarise the outcome of this research and provide views and 
expectations concerning the future direction of the Common European Asylum System. 
In this context the Treaty establishing a Constitution for Europe (referred to as the EU 
Constitutional Treaty) is also taken into consideration.19    
 
 
 
  
                                                 
15 Based on information from the UNHCR branch office (BO), Bratislava, Slovakia.  
16 See Lubbers, R.: EU should share asylum responsibilities, not shift them, UNHCR Briefing Notes, 5 
November 2004.   
17 In comparison with the first months of 2004, the number of asylum seekers dropped in the same months 
of 2005 as follows: January from 982 to 377; February from 751 to 127; March from 801 to 138; April from 
1,621 to 299; May from 1,117 to 217. Source: the Migration Office of the Ministry of Interior, the Slovak 
Republic; available at: www.minv.sk/mumvsr/STAT/statistika.htm.     
18 During the period of establishment of the Slovak Republic (1 January 1993) until 31 December 2003, an 
overall number of 78,493 illegal migrants were detected while unlawfully crossing or attempting to cross the 
Slovak border. Source: Assessment of the Asylum System in the Slovak Republic (May 2003-February 
2004) - Final Report, 10. 
19 It should be noted that for the EU Constitutional Treaty (OJ C 310, 16.12.2004) to come into force it has to 
be ratified by all Member States (Art. IV-447). France voted against the Constitutional Treaty at a 
referendum on 29 May 2005 as did the Netherlands on 1 June 2005. The UK then announced that plans for 
a referendum, which was to be held in spring 2006, have been put on hold. This leaves the future of the 
Constitutional Treaty uncertain. Source: BBC news, 17 June 2005.    

 4

http://www.minv.sk/mumvsr/STAT/statistika.htm


Methodology 
 
This research combines analyses of two levels of asylum law: European Union law and 
national law (Slovakia) against the background of the international law (the 1951 Geneva 
Convention, the 1967 New York Protocol). This thesis is mostly based on the study and 
evaluation of legal and policy documents (EU legislation on asylum, Slovak legislation on 
asylum, EU policy documents, UNHCR documents), as well as on interviews, statistics 
and reports. Interviews were a significant source of information especially regarding the 
Slovak asylum law and its implementation in practice. A considerable part of the 
background information has also been acquired from relevant literature and during 
participation in seminars and conferences related to the subject of asylum. The literature 
essential for carrying out this research is listed at the end of the thesis in the “Selected 
Bibliography” and/or in the footnote references, together with other sources. The internet 
was also frequently used as a source of information; the relevant websites are referred 
to in the footnote references. The method applied to carry out this research is an 
examination and evaluation of the relevant legal texts (Chapters 2 to 4), using a 
comparative approach where appropriate. 
 
One fact that complicated the reaching of the final stage of this thesis was the constant 
development in the field of asylum (legislation and policy), taking place at EU and 
national level. At the national level (the case of Slovakia) moreover the asylum trends 
were varying significantly, sometimes literally from one month to the other. This required 
several revisions of the manuscript, so that an updated text could be presented. The last 
update regarding the substance was done in June 2005. The collecting of information for 
this research proved to be rather difficult due to the fact that the issue of asylum is 
closely linked to migration policy and therefore is politically very sensitive. Despite of 
this, and with the help of the interviews, it was possible to collect sufficient information to 
provide an updated picture of the state of affairs of the Common European Asylum 
System.   
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Chapter 1 
 

Towards a Common European Asylum System  
 
 
1.1   Introduction 
 
Refugee status has its origin in international law, and at the universal level it is governed 
by the 1951 Geneva Convention and the 1967 New York Protocol. The main provisions 
of these international legal instruments will be described, with the purpose of a better 
understanding of the background of the EU asylum law and policy. 
 
With regard to the co-operation in Europe, in the first place the concept of the internal 
market, the free movement of persons and the legal instruments which preceded the 
current European legislation on asylum have to be referred to in this chapter. In order to 
recognise the raison d’ être of the Common European Asylum System, it is imperative to 
get an insight into the above-mentioned concepts and the following documents: 
 
Both the Schengen Implementation Convention of 1990,20 namely Articles 28 to 38, and 
the Dublin Convention, which replaced them,21 referred to the rules on responsibility for 
processing applications for asylum and were adopted outside the framework of 
Community legislation. These conventions for the first time paid particular attention to 
asylum issues at the European Union level.  
 
The Treaty of Maastricht22 introduced in Article K.1 the policies on asylum and 
immigration, among other policies, as “matters of common interest” to the European 
Union Member States. Although being part of the mostly intergovernmental third pillar, 
the fact that these policies were considered as matters of common interest, made them 
a foreword to the supranational co-operation among the Member States, expected to 
result in a Common European Asylum System, envisaged later on by the Treaty of 
Amsterdam.  
 
The Treaty of Amsterdam23 brought about far-reaching innovations crucial to the 
development of a common European asylum law and policy (‘communitarisation’, the 
area of freedom, security and justice). The Action Plan of the Council and the 
Commission on how best to implement the provision of the Treaty of Amsterdam on an 

                                                 
20 The Convention Implementing the Schengen Agreement of 14 June 1985 between the Governments of 
the States of the Benelux Economic Union, the Federal Republic of Germany and the French Republic on 
the gradual abolition of checks at their common borders (OJ L 239, 22.9.2000, 19) was signed on 19 June 
1990 and entered into force on 1 September 1993.  
21 Convention determining the State responsible for examining applications for asylum lodged in one of the 
Member States of the European Communities (Dublin Convention), OJ 254, 19.8.1997, 1.   
22 The Treaty of Maastricht (formally, the Treaty on European Union; OJ C 191, 29.07.1992) was signed on 
7 February 1992 between the members of the European Community and entered into force on 1 November 
1993. It led to the creation of the European Union.  
23 The Treaty of Amsterdam was signed on 2 October 1997 and entered into force on 1 May 1999 (OJ C 
340, 10.11.1997). 
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area of freedom, security and justice (the ‘Vienna Action Plan’)24 defined common 
priorities and the detailed measures to be taken both in the short term (two years) and in 
the long term (five years). The Action Plan paved the path for the European Council in 
Tampere of October 1999.  
 
The Tampere summit focused exclusively on justice and home affairs issues, and set out 
the basis for EU’s objectives of maintaining and developing the Union as an area of 
freedom, security and justice. Asylum and migration policies were on the top of the 
agenda. 
 
The Treaty of Nice25 did not introduce any substantial changes in the field of asylum. 
Nevertheless it amended the provisions on the decision-making in Article 67 TEC by 
introducing the qualified majority voting (QMV) concept. 
 
The discussion of the afore-mentioned instruments will be followed by an overview of the 
evolving role, which the European Institutions have played in the adoption of the EU 
asylum legislation (the right of initiative and the decision-making). The role of the 
European Council and the European Court of Justice in asylum matters will also be 
described.  
 
 
1.2   Geneva Convention (1951)  
 
The Tampere European Council agreed to work towards establishing a Common 
European Asylum System, based on the full and inclusive application of the 1951 
Geneva Convention, thus ensuring that nobody is sent back to persecution.26 Given that 
the Common European Asylum System is based on the principles introduced by the 
Geneva Convention; before considering the developments at EU level which gradually 
led to the introduction of the common asylum law and policy and the Common European 
Asylum System, main provisions of the 1951 Geneva Convention and the 1967 New 
York Protocol will be briefly referred to. 
 
The 1951 Geneva Convention contains three types of provisions: 
 

• provisions defining who is and who is not a refugee and who, having been a 
refugee, has ceased to be one (Chapter I); 

• provisions defining the legal status of refugees, their rights and duties in the 
country of refuge (Chapters II – V); and 

• provisions regulating the implementation of the convention (Chapters VI – 
VII).27 

 
As far as the first group of provisions is concerned, according to Article 1 A (2), for the 
purpose of this convention, the term “refugee” applies to any person who as a result of 
events occurring before 1 January 1951 and owing to well-founded fear of being 
                                                 
24 The Justice and Home Affairs (JHA) Council of 3 December 1998 adopted the Action Plan of the Council 
and the Commission on how best to implement the provisions of the Treaty of Amsterdam on an area of 
freedom, security and justice (the so-called ‘Vienna Action Plan’), OJ C 19, 23.01.1999, 1.   
25 Treaty of Nice (OJ C 80, 10.3.2001) was signed on 26 February 2001 and entered into force on 1 
February 2003.   
26 Tampere, par. 13. 
27 On a detailed interpretation of these provisions see the UNHCR Handbook.  
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persecuted for reasons of race, religion, nationality, membership of a particular social 
group or political opinion, is outside the country of his nationality and is unable or, owing 
to such fear, is unwilling to avail himself of the protection of that country; or who, not 
having a nationality and being outside the country of his former habitual residence as a 
result of such events, is unable or, owing to such fear, is unwilling to return to it.   
 
According to Article 1 B (1) the words events occurring before 1 January 1951 in Article 
1 A should be understood to mean either events occurring in Europe before 1 January 
1951 or events occurring in Europe or elsewhere before 1 January 1951. The 1967 New 
York Protocol removed the time restriction present in Article 1 A (2) of the Geneva 
Convention and the geographical limitation of Article 1 B (1) (a).28   
 
The cessation clauses (Article 1 C (1) to (6) of the Geneva Convention) specify the 
situations when a refugee ceases to be a refugee. The first four cessation clauses 
consider changes in the situation of a refugee which he/she creates himself/herself: 
 

(1) he/she voluntary re-avails himself/herself of the protection of the country of 
his/her nationality; or 

(2) having lost his nationality he/she has voluntarily re-acquired it; or 
(3) he/she has acquired a new nationality, and enjoys the protection of the country 

of his/her new nationality; or 
(4) he/she has voluntarily re-established himself/herself in the country which he left 

or outside which he remained owing to fear of persecution. 
 
The two other cessation clauses are based on the fact that the circumstances in 
connection with which he/she has been recognised as a refugee do not presently exist, 
and: 
 

(5) he/she can no longer continue to refuse to avail himself/herself of the protection 
of the country of his/her nationality, unless justified; or 

(6) in cases of persons who have no nationality, he/she is able to return to the 
country of his/her former habitual residence. 

 
The so-called exclusion clauses are contained in Article 1 D, 1 E and 1 F of the Geneva 
Convention. The Geneva Convention does not apply to persons who are already 
receiving from organs or agencies of the United Nations other than the UNHCR 
protection or assistance (Article 1 D); who are not considered to be in need of 
international protection since they possess in the country of their residence the same 
rights and obligations as nationals of this country (Article 1 E); to those with respect to 
whom there are serious reasons for considering that they have committed a crime 
against peace, a war crime, or a crime against humanity; a serious non-political crime 
outside the country of refuge prior to their admission to that country as refugees; or they 
have been guilty of acts contrary to the purposes and principles of the United Nations 
(Article 1 F). Thus, persons who would otherwise qualify for being refugees according to 
the definition in Article 1 A (2) are excluded from refugee status if they fall under one of 
the above-mentioned situations. 
 
The second group of provisions includes provisions on the personal status of a refugee, 
which should be governed by the law of the country of his/her domicile, or by the law of 
                                                 
28 See 1967 New York Protocol, Art. I (2), (3).  
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the country of his/her residence if he/she has no domicile (Article 12). Other provisions 
deal with refugees’ property (Article 13), access to courts (Article 16), employment 
(Articles 17-19), housing (Article 21), public education (Article 22), social security (Article 
24), freedom of movement (Article 26), identity and travel documents (Articles 27-28), 
irregular presence in the country of refuge (Article 31).  
 
One provision of this group deserves a special attention. The reason is that it represents 
the core of the refugee protection. The so-called principle of non-refoulement (Article 
33(1)) is part of customary international law and is binding on all states,29 whether or not 
Contracting States to the 1951 Geneva Convention. Therefore no government should 
expel or return (“refouler”) a person back to persecution. Exceptions to this principle are 
laid down in Article 33(2).  
 
The third group of provisions consists of executory and transitory provisions and final 
clauses (Articles 35-46).  
 

 
1.3   Internal market: freedom of movement 
  
The concept of the internal market has been a framework for further actions concerning 
the abolition of checks on persons at common EU internal borders (the borders between 
the EU Member States).30  
 
During the early years of the European Community, the issue of asylum could not be 
dealt with at the European level, because the European Economic Community did not 
have competence in this area. The full title of the Treaty of Rome, adopted in 1957, was 
the “The Treaty establishing the European Economic Community” (EEC).31 The title itself 
already suggests that the central objective of the construction of Europe was to create a 
European economic market. Economic integration was promoted through the 
Community and it provided for creating an ever closer union and relations among the 
Member States.32 There are no provisions referring to a person as a citizen, a third-
country national, an immigrant or an asylum seeker in this Treaty because it was 
focused only on the economic aspects of the European Community.           
 
In the 1960s, Western Europe enjoyed a period of sustained economic prosperity. In this 
period provisions on immigration already started to emerge in the European Community 
framework, however, still only in relation to the migration of workers and their families.33 
Once more the economic element was fundamental.  
 
With the beginning of the economic recession in the early 1970s, the demand for foreign 
workers decreased. In spite of this fact, foreigners were still interested in finding jobs and 

                                                 
29 See e.g. UNHCR, The 1951 Refugee Convention, Questions & Answers (Geneva, 2003), 13. 
30 On the internal market see e.g. Barnard, C., Scott, J.: The Law of the Single European Market: Unpacking 
the Premises (Oxford, 2002).    
31 The Treaty establishing the European Economic Community (EEC) was adopted on 25 March 1957 and 
entered into force on 1 January 1958.   
32 Cf. the Preamble to the EEC Treaty. 
33 On migration into the European Union see e.g. Guild, E.: European Community Law from a Migrant’s 
Perspective (Nijmegen, 2000); Hailbronner, K.: Immigration and Asylum Law and Policy of the European 
Union (The Hague, 2000).    
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staying in Western Europe. Family reunification also remained a significant factor, which 
allowed immigrants to continue to arrive from outside the EC. 
 
Approaching the mid-1980s, in 1986 the term internal market was introduced by the 
Single European Act (SEA).34 At present the Treaty establishing the European 
Community (TEC) thus contains four freedoms, upon which the Community is built: the 
free movement of goods, persons, services and capital, all of which serve the central 
purpose, stated in Article 14 TEC as a goal of establishing an area of freedom of 
movement “without internal frontiers”.  
 
The internal market comprises an area without internal borders, in which the free 
movement of goods, persons, services and capital is ensured. The right for people to 
move freely from one Member State to another is therefore one of the distinctive 
features of the internal market. Although there is no explicit definition of “person” 
available in the TEC, the Member States practically limited the interpretation merely to 
their nationals. Nonetheless, some third-country nationals, subject to fulfilment of the 
conditions laid down in the Treaties, the secondary legislation, as well as in the national 
laws of the Member States, have also been able to enjoy free movement within the 
European Union. These are in principle the third-country nationals, who are family 
members of Member States’ nationals, and also those third-country nationals and their 
family members, who are legally residing in the territory of an EU Member State.35

 
To create a real internal market, as suggested by the Single European Act, it became 
necessary to abolish the checks on persons at the common borders between the 
Member States (the internal borders of the European Union). Although the idea of 
creating an internal market was accepted by the Member States and inserted into the 
Treaty establishing the European Community (TEC), some Member States were 
reluctant to transfer the competence related to the open-borders-policy to the EEC. One 
                                                 
34 The Single European Act was signed on 17 February 1986 in Luxembourg and The Hague and entered 
into force on 1 July 1987 (Official Journal (OJ) L 169, 29.6.1987). It was the first major revision of the Treaty 
of Rome. Article 13 of the SEA stipulated that the following provisions should supplement the EEC Treaty:  
 
“The Community shall adopt measures with the aim of progressively establishing the internal market over a 
period expiring on 31 December 1992…and without prejudice to the other provisions of this Treaty. 
 
The internal market shall comprise an area without internal frontiers in which the free movement of goods, 
persons, services and capital is ensured in accordance with the provisions of this Treaty.” 
 
As a consequence of the Treaty renumbering, this provision is currently to be found in Article 14 TEC. Article 
14 TEC, as well as the wording of the SEA, refers to the “internal market”. On the other hand Article 2 TEC 
refers to a “common market”. In the context of the Community, SEA introduced the term “internal market”, 
also known as the “single market”. This has a broadly similar meaning as the term “common market” – an 
economic term to describe an abstract model – but is a term particular to the Community, implying a 
common market in the precise form laid down by the SEA. In a common market all members are to remove 
restrictions between themselves on what are known as factors of production (labour, capital, material, etc.). 
In the European Community this requirement has been translated into “freedom of movement of goods, 
persons, services and capital.” Therefore, even though often used as synonymous, there is a difference in 
scope. The common market, in addition to the four freedoms, also deals with common commercial policy 
(commercial relations with third countries) and competition policy. On this basis, the term common market is 
slightly wider than internal market.  Further see Steiner, J., Woods, L.: Textbook on EC Law, 8th ed. (Oxford, 
2003), 187; Deards, E., Hargreaves, S.: European Union Law (Oxford, 2001), 5-6; Clayton, G.: Textbook on 
Immigration and Asylum Law (Oxford, 2004), 109.  
35 See Council Directive 2003/86/EC on the right to family reunification, OJ L 251 , 3.10.2003, 12; Council 
Directive 2003/109/EC concerning the status of third-country nationals who are long-term residents, OJ L 
016 , 23.1.2004, 44. 
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can understand a reserved attitude of the Member States towards this policy. To abolish 
the checks at the internal borders automatically means their abolishment towards any 
person, including third-country nationals. On the other hand, if the elimination of the 
checks on persons at the internal borders would not take place, the idea behind the 
notion of the internal market and of the free movement of persons within this territory 
would not be fulfilled. The free movement of persons would not be really free if subject to 
checks at the internal borders. By approving the abolishment of such checks, there could 
no longer be a distinction between third-country nationals and nationals of the Member 
States.   
 
 
1.4  Schengen Agreement (1985) and Schengen Implementation Convention (1990) 
 
The Agreement of 14 June 1985 between the Governments of the States of the Benelux 
Economic Union, the Federal Republic of Germany and the French Republic on the 
gradual abolition of checks at their common borders (the Schengen Agreement)36 
provided for the abolition of checks on persons crossing a land border or those flying or 
taking a ferry between two Schengen countries. The five original signatory States to the 
Schengen Agreement decided to create a territory without checks at the internal borders 
known as the Schengen area. In the Preamble the Contracting Parties proclaimed their 
awareness of the fact that the ever-closer union of the peoples of the Member States of 
the European Communities should find its expression in the freedom to cross the 
internal borders of all Member States and in the free movement of goods and services.  
 
The Convention Implementing the Schengen Agreement (further referred to as the 
Schengen Implementation Convention) was signed on 19 June 1990 and entered into 
force on 1 September 1993; however, in practice it took effect on 26 March 1995 for the 
original Parties to the Schengen Agreement, Spain and Portugal.37 In the Preamble the 
Contracting Parties referred to the Schengen Agreement and to the Treaty establishing 
the European Community (TEC) supplemented by the Single European Act, which 
provides that the internal market shall comprise an area without internal frontiers. The 
aim pursued by the Contracting Parties corresponds with that objective. The 
implementation of that intention required a series of appropriate measures and close co-
operation between the Contracting Parties.  
 
For the purposes of the Schengen Implementation Convention the following terms mean, 
as laid down in Title I, Article 1: 
 
- the internal borders mean the common land borders of the contracting parties, their 

airports for internal flights and their sea ports for regular ferry connections 
exclusively from or to other ports within the territories of the contracting parties and 
not calling at any ports outside those territories; 

- the external border means the contracting parties’ land and sea borders and their 
airports and seaports, provided that they are not internal borders; 

- third state means any state other than the contracting parties; 
- alien means any person other than a national of a Member state of the European 

Communities;  

                                                 
36 OJ L 239, 22.9.2000, 13. 
37 Since 1995 Italy, Greece, Austria, Denmark, Finland and Sweden have acceded to the Convention.  
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- border crossing point means any crossing point authorised by the competent 
authorities for crossing external borders; 

- border check means a check carried out at a border in response exclusively to an 
intention to cross that border, regardless of any other consideration; 

- application for asylum means any application submitted in writing, orally or otherwise 
by an alien at an external border or within the territory of a contracting party with a 
view to obtaining recognition as a refugee in accordance with the Geneva 
Convention relating to the Status of Refugees of 28 July 1951, as amended by the 
New York Protocol of 31 January 1967, and as such obtaining the right of residence;  

- asylum seeker means any alien who has lodged an application for asylum within the 
meaning of this convention and in respect of which a final decision has not yet been 
taken; 

- processing applications for asylum shall mean all the procedures for examining and 
taking a decision on applications for asylum, including measures taken under a final 
decision thereon, with the exception of the determination of the contracting party 
responsible for processing applications for asylum pursuant to this convention.38  

 
It is necessary to emphasise that originally the Schengen co-operation between the 
Contracting Parties took place outside the framework of the European Community. As a 
result, the Community Institutions had no role to play in the framework of this co-
operation. The co-operation at that stage was functioning only on an intergovernmental 
level. All Member States of the European Community became parties to the Schengen 
Agreement, except for the United Kingdom and Ireland. On the other hand, two non-EU 
members (Norway and Iceland) have been associated with the implementation, 
application and development of the Schengen acquis.39 They have fully implemented the 
Schengen regime since 25 March 2001.40  
 
As a consequence of the adoption of the Schengen Agreement and the convention 
implementing the Schengen Agreement, the checks on persons were gradually 
abolished on the internal borders of the Contracting Parties.41 Therefore the free 
movement of persons within the internal market could be achieved. On the other hand, 
in order to compensate for the removal of the checks on persons at the internal borders, 
compensatory measures were established at the external borders. Individuals are 
subject to stricter checks, including passport controls and the duty to submit valid visas, 
if so required.42  
                                                 
38 Articles dealing with the movement of persons and the abolition of checks at internal borders are to be 
found in Title II of the Convention. The Convention further sets measures on police and security, the 
Schengen Information System, transport and movement of goods, protection of personal data.   
39 See OJ L 176, 10.7.1999, 31.  
40 It should be noted that on 5 June 2005 the Swiss people approved the Schengen/Dublin association 
agreement by 54.6% (see OJ L 368, 15.12.2004, 26). On ‘Schengen’ further see e.g. Hurwitz, A.: The 
‘Schengen’ Practice and Case-Law in Belgium, in European Journal of Migration and Law, vol. 2, 2000, 37-
48; Staples, H.: Adjudicating the Schengen Agreements in the Netherlands, in European Journal of 
Migration and Law, vol. 2, 2000, 49-83; Wiener, A.: Forging Flexibility – The British ‘No’ to Schengen, in 
European Journal of Migration and Law, vol. 1, 1999, 441-463; Guild, E.: Adjudicating Schengen: National 
Judicial Control in France, in European Journal of Migration and Law, vol. 1, 1999, 419-439; Gless, S. (ed.): 
Auslieferungsrecht der Schengen – Vertragsstaaten: neuere Entwicklungen (Freiburg im Breisgau, 2002); 
Boer, M. den (ed.): Schengen still going strong: evaluation and update (Maastricht, 2000); Boer, M. den 
(ed.): Schengen’s final days?: the incorporation of Schengen into the new TEU, external borders and 
information systems (Maastricht, 1998); Boer, M. den (ed.): The Implementation of Schengen: first the 
widening, now the deepening (Maastricht, 1997).                  
41 Schengen Implementation Convention, Art. 2(1). Exceptions are laid down in Art. 2(2).  
42 Id., Art. 3-8. 
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The subject matter of asylum is particularly interrelated with the crossing of the external 
borders of the EU. Asylum seekers can apply for asylum at the border crossing points or 
in the territory of the Member States.43 The border crossing points are the external land 
borders, the international airports and seaports of the Member States.    
 
The co-operation in the framework of Schengen encompassed among other rules the 
rules on responsibility for processing applications for asylum.44  The Schengen 
Implementation Convention became operational in 1995; in 1990 the Dublin Convention, 
replacing the provisions on responsibility for processing asylum applications, was 
signed. To prevent a possible conflict between the Schengen acquis and the Dublin 
Convention, the Member States agreed that when the Dublin Convention would enter 
into force, the above-mentioned provisions of the Schengen Implementation Convention 
would cease to apply.45  
 
 
1.5   Dublin Convention (1990) 
 
The Convention determining the State responsible for examining applications for asylum 
lodged in one of the Member States of the European Communities (the Dublin 
Convention) was signed on 15 June 1990; it entered into force on 1 September 1997 for 
the twelve original signatories,46 on 1 October 1997 for Austria and Sweden and on 1 
January 1998 for Finland. However, it was not an instrument of Community law within 
the meaning of the Treaty establishing the European Community (TEC), but a treaty 
under international law.47 Ratification by all signatory states was necessary to put it into 
effect. The general objectives of the Dublin Convention were laid down in the Preamble: 
 
- To keep with the common humanitarian tradition, to guarantee adequate protection 

to refugees in accordance with the terms of the Geneva Convention of 28 July 1951, 
as amended by the New York Protocol of 31 January 1967 relating to the Status of 
Refugees; 

- To ensure that applicants for asylum are not referred successively from one Member 
State to  the other without any of these States acknowledging itself to be competent 
to examine the application for asylum, i.e. to avoid the cases of the so-called 
refugees in orbit;  

- To take measures to avoid any situations arising, with the result that applicants for 
asylum are left in doubt for too long as regards the likely outcome of their 

                                                 
43 Cf. Amended Proposal for a Council Directive on minimum standards on procedures in Member States for 
granting and withdrawing refugee status (COM(2002) 326 final/2), Art. 3.  
44 Schengen Implementation Convention, Art. 28-38. 
45 See Bonn Protocol of 26 April 1994 on the consequences of the entry into force of the Dublin convention 
for certain provisions of the Schengen Convention, Trb. [Dutch Treaties Series] 1994, 185. The Bonn 
entered into force on 1 August 1997 (Trb. 1997, 237).   
46 Belgium, Denmark, France, Germany, Greece, Ireland, Italy, Luxembourg, the Netherlands, Portugal, 
Spain and the United Kingdom. 
47 The Dublin Convention (OJ C 254, 19.8.1997, 1) has been replaced by Council Regulation 343/2003 of 18 
February 2003 establishing the criteria and mechanisms for determining the Member State responsible for 
examining an asylum application lodged in one of the Member States by a third country national. This 
Regulation is a Community instrument and it is analysed in more detail in chapter 2, 2.2.2, 2.2.3. See also 
Agreement between the European Community and the Republic of Iceland and the Kingdom of Norway 
concerning the criteria and mechanisms for establishing the State responsible for examining a request for 
asylum lodged in a Member State or in Iceland or Norway, OJ L 93, 3.4.2001, 40. 
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applications and concerned to provide all applicants for asylum with a guarantee that 
their applications will be examined by one of the Member States;  

- To continue the dialogue with the United Nations High Commissioner for Refugees in 
order to achieve the above objectives. 

 
The Dublin system had two distinct components with different purposes: the criteria for 
determining which Member State is responsible for considering an asylum application 
(Articles 4 to 8); and the readmission rules which apply when a person, who has 
previously lodged an asylum claim in one Member State, is subsequently present in a 
second Member State (Articles 3(7) and 10).48 Article 3 was of a major importance to the 
Dublin Convention. It contained provisions on the Member States’ obligation to examine 
applications for asylum and the order in which the responsibility criteria had to be 
applied, as well as the provision that the applications had to be examined in accordance 
with national laws. In addition, Article 3 also provided Member States with the option to 
examine an application for asylum itself, even if the criteria suggested otherwise. It 
recognised the Member States’ right to send an applicant for asylum to a third state in 
compliance with the national laws and the provisions of the 1951 Geneva Convention.49  
 
Articles 4 to 8 set the criteria for determining which State was responsible for 
considering an asylum application, as follows: 
 
1. The State where a spouse or a child under 18, or in the case of such a child a 

parent, has been recognised as a refugee within the meaning of the Geneva 
Convention on refugees. 

 
2. The State that issued the applicant with a valid residence permit or visa. 
 
3. The State where illegal entry was made from outside the European Union save 

where the application was made after six months` residence in another Member 
State. 

 
4. The State responsible for controlling the entry across the external frontiers of 

Member States. 
 
5. In all other cases, the State of first application for asylum, including any previous 

applications for asylum that have been refused. 
 
The responsibility rules incumbent in Articles 4 to 8 were supplemented by the 
provisions of two important discretionary rules: Article 3(4), the so-called sovereignty 
clause50 and Article 9, the humanitarian clause.51 Pursuant to Article 3(4) a Member 

                                                 
48 Further see Commission staff working paper Revisiting the Dublin Convention: developing Community 
legislation for determining which Member State is responsible for considering an application for asylum 
submitted in one of the Member States (further referred to as Revisiting the Dublin Convention), SEC (2000) 
522, par. 4.   
49 See also Kloth, K.: The Dublin Convention on Asylum – An Introduction, in Marinho, C. (ed.): The Dublin 
Convention on Asylum: Its essence, Implementation and Prospects (Maastricht, 2000), 8-10.  
50 Art. 3(4) reads:  
“Each Member State shall have the right to examine an application for asylum submitted to it by an alien, 
even if such examination is not its responsibility under the criteria defined in this Convention, provided that 
the applicant for asylum agrees thereto.   
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State could opt-in, meaning that it had the right to examine an application for asylum 
even if it was not in fact responsible. The sovereignty clause was very general and 
therefore enabled a high degree of flexibility and discretion on the Member States’ part. 
 
The process of determining the Member State responsible for examining the application 
for asylum under the Dublin Convention should start as soon as an application for 
asylum is first lodged with a Member State. That application must be examined by the 
State in accordance with its national laws and its international obligations. In order to 
establish the identity of applicants for asylum and of persons apprehended in connection 
with the unlawful crossing of the external borders of the Community, the system of 
computerised data on fingerprints of asylum seekers and other categories of aliens 
(Eurodac) was established in accordance with the 1990 Dublin Convention; in order to 
apply it more effectively.52 Fingerprints constitute an important element in establishing 
the exact identity of a person.  
 
The main purpose of the provisions of Articles 28-38 of the Schengen Implementation 
Convention and then the Dublin Convention evidently was to prevent the frequent cases 
of the so-called ‘refugees in orbit’ that is, cases when asylum seekers who had lodged 
an application for refugee status in one Member State and were rejected, subsequently 
applied in other Member State.53 There have also been cases when a person applied 
simultaneously or consecutively in two Member States. Such cases of multiple 
applications could continue over and over again.54 The provisions in question were 
expected to prevent such situations. The purpose of the Dublin Convention was to make 
only one State responsible for processing the asylum application of a third-country 
national. That application had to be examined by that State in accordance with its 
national laws and its international obligations.55 This State also must examine the 
asylum application, take decisions and, in case the application is rejected, take 
measures to ensure that the asylum applicant leaves the EU territory.  
 
Even though there were several shortcomings in the functioning of the Dublin 
Convention, its positive feature is that the Dublin system was based - at least in theory - 
on the mutual trust in the asylum procedures of the Contracting Parties. In practice, 
therefore, if an asylum seeker already launched his/her claim in one of the Member 
States and this was dismissed, the other Member State could at once reject his/her 
repeated claim. However, the convention itself did not provide any obligation to 
                                                                                                                                               
The Member State responsible under the above criteria is then relieved of its obligations, which are 
transferred to the Member State which expressed the wish to examine the application. The latter State shall 
inform the Member State responsible under the said criteria if the application has been referred to it.”    
51 Art. 9 reads: 
“Any Member State, even when it is not responsible under the criteria laid out in this Convention, may, for 
humanitarian reasons, based in particular on family or cultural grounds, examine an application for asylum at 
the request of another Member State, provided that the applicant so desires. 
If the Member State thus approached accedes to the request, responsibility for examining the application 
shall be transferred to it.”      
52 Council Regulation 2725/2000, OJ L 316, 15.12.2000, 1; see also Council Regulation (EC) No. 407/2002 
of 28 February 2002 laying down certain rules to implement Regulation (EC) No 2725/2000 concerning the 
establishment of "Eurodac" for the comparison of fingerprints for the effective application of the Dublin 
Convention (OJ L 62, 5.3.2002,1); on Eurodac see further chapter 2, 2.2.4.  
53 A term “asylum seekers in orbit” would be more accurate, however, the term “refugees in orbit” will be 
used in this text, due to its common use.   
54 On the prevention of asylum applicants from being able to pursue multiple asylum applications (either 
concurrently or consecutively) see e.g. Revisiting the Dublin Convention (supra 48). 
55 Art. 3(2), (3). 
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recognise asylum decisions of the other Contracting Parties. The Dublin Convention 
applied only when the asylum seeker could not be sent back to a safe country.56 One 
thing that was spoken highly of was the solving of the problem of refugees in orbit. Still, 
an asylum seeker whose application was rejected and was sent back to a third country 
might circle around third countries. The problem of refugees in orbit was therefore solved 
with a positive effect only within the European Community. 
Although the Dublin Convention did not harmonise either substantive or procedural 
asylum law, it gave an impetus for its harmonisation.57  
 
The Dublin Convention is further evaluated in Chapter 2, in order to make a clear link 
between this legal instrument (adopted outside the framework of the Community law) 
and its successor, the so-called ‘Dublin II’ Regulation, adopted on the basis of Article 
63(1) (a) TEC.58   
 
 
1.6   Treaty of Maastricht (1992) 
 
The Treaty on European Union, known as the Treaty of Maastricht, was signed on 7 
February 1992 and entered into force on 1 November 1993. The Maastricht Treaty 
changed the name of the European Economic Community to simply "the European 
Community". It also introduced the pillar structure, where the European Communities 
(the European Community, the European Coal and Steel Community59 and the Euratom) 
represent what is known as the first pillar. The second pillar comprises the common 
foreign and security policy (CFSP) and the third pillar under the Maastricht Treaty 
consisted of the policies on justice and home affairs (JHA).60 The concept of the 
European Union in this framework can be understood as an overarching political entity, 
beyond all the three pillars. The second and third pillars are mainly intergovernmental in 
their nature. Therefore the role of the EU Institutions in these pillars was limited, with the 
national governments playing the decisive role. The policies belonging to the second and 
the third pillars were under the domain of public international law and institutional 
intergovernmental co-operation within the European Union structure. The policies on 
justice and home affairs are very sensitive, one of the reasons being that there is a close 
link between these policies and the state sovereignty of the Member States.   
 
The third pillar under the Maastricht Treaty set up the framework in which policies on 
justice and home affairs were introduced for the first time. According to Article K.1 of the 
                                                 
56 On the concept of a safe third country, a safe country of asylum and a safe country of origin further see 
chapter 2, 2.5.3.  
57 On the Dublin Convention see e.g. Marx, R.: Adjusting the Dublin Convention: New Approaches to 
Member State Responsibility for Asylum Applications, European Journal of Migration and Law 3, 2001, 7-22; 
Nicol QC, A., Harrison, S.: The Law and Practice in the Application of the Dublin Convention in the United 
Kingdom, European Journal of Migration and Law 1, 1999, 465-481; Marinho, C. (ed.): The Dublin 
Convention on Asylum: Its Essence, Implementation and Prospects (Maastricht, 2000); Faria, C. (ed.): The 
Dublin Convention on Asylum: Between Reality and Aspirations (Maastricht, 2001); Blake, N.: The Dublin 
Convention and Rights of Asylum Seekers in the European Union, in Guild, E., Harlow, C. (eds.): 
Implementing Amsterdam: Immigration and Asylum Rights in EC Law (Oxford, 2001), 95-120.   
58 For the evaluation of the Dublin Convention further see chapter 2, 2.2.1. 
59 The Treaty establishing the European Coal and Steel Community (ECSC) was signed in Paris on 18 April 
1951 by Belgium, Germany, France, Italy, Luxembourg and the Netherlands. It was concluded for a period 
of fifty years and, having entered into force on 23 July 1952, it expired on 23 July 2002. 
60 Since the Treaty of Maastricht entered into force, there has been a structure in the Treaty of the policies 
on justice and home affairs (JHA). Previously, it used to be only an ad hoc co-operation. Please note that 
the co-operation in justice and home affairs has been renamed to justice, freedom and security. 
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TEU,61 for the purposes of achieving the objectives of the Union, in particular the free 
movement of persons and without prejudice to the powers of the European Community, 
Member States shall regard the following areas as matters of common interest:  
            
- asylum policy; 
- crossing by persons of the external borders and the exercise of controls thereon; 
- immigration policy and policy regarding nationals of third countries;  
- combating drug addiction; 
- combating fraud on an international scale; 
- judicial co-operation in civil matters; 
- judicial co-operation in criminal matters; 
- customs co-operation; and 
- police co-operation for the purposes of preventing and combating terrorism, unlawful 

drug trafficking and other serious forms of international crime. 
 
Besides the fact that asylum policy was mentioned first on the list, Article K.2 TEU 
stipulated that the matters referred to in Article K.1 should be dealt with in compliance 
with the European Convention for the Protection of Human Rights and Fundamental 
Freedoms (ECHR) and the 1951 Geneva Convention. This is an important point, since 
the Member States were required to take into account the protection aspect of the 
asylum policy, when dealing with any other policy mentioned above.   
 
 
1.7   Treaty of Amsterdam (1997) 
 
Institutional issues were among the priorities of the Intergovernmental Conference (IGC) 
in 1996, which resulted in the signing of the Treaty of Amsterdam. The Treaty of 
Amsterdam was signed on 2 October 1997 and entered into force on 1 May 1999. The 
subject matter of asylum, among others, was transferred from the third to the first pillar 
(the Community pillar) as a result of the process of communitarisation; meaning that the 
policies concerning visas, asylum, immigration and judicial co-operation in civil matters 
were transferred from the mainly intergovernmental third pillar to the supranational first 
pillar. In spite of this fact, United Kingdom, Ireland and Denmark opted out from the new 
Title IV TEC.  
 
Furthermore a concept of an area of freedom, security and justice was introduced by the 
Treaty of Amsterdam. This new concept entails the policies on asylum, immigration and 
other policies related to free movement of persons, like judicial co-operation in civil and 
criminal matters, customs co-operation, police co-operation, controls on external borders 
and external borders management. The introduction of the area of freedom, security and 
justice is essential for the development of the Common European Asylum System, 
because it has affirmed that the European Union is an area where people in need of 
international protection can seek refuge.  
 
 
 
   
 

                                                 
61 Please take into consideration that the Articles were renumbered. However for the sake of clarity the 
original denomination (under the Maastricht Treaty) will be used in this chapter.   
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1.7.1   Area of Freedom, Security and Justice 
 
One of the objectives of the European Union is to “maintain and develop the Union as an 
area of freedom, security and justice”. The free movement of persons should be assured 
“in conjunction with appropriate measures with respect to external border controls, 
asylum, immigration and the prevention and combating of crime.”62 According to the first 
sentence of Article 61 TEC, the aspiration of the measures to be adopted by the Council 
in order to harmonise the law on immigration and asylum, is to “establish progressively 
an area of freedom, security and justice.” Article 61 TEC clearly refers to Article 2 TEU, 
which sets the objectives of the Union.  
 
There is no explicit definition on what is to be understood under the expression ‘area of 
freedom, security and justice’ to be found in the EU and EC Treaties. Therefore a brief 
consideration on the meaning of ‘area’, ’freedom’, ‘security’ and ‘justice’ from an asylum 
perspective is well justified. 
 
Area 
 
In the context of the European Union the borders which delimit the area are obviously 
the external borders of the Union. In a strict territorial point of view, the ‘area’ should 
correspond with the area mentioned in Article 2 TEU and Article 14(2) TEC.63 However, 
taking into consideration that the ‘area’ relates also to the actions undertaken under the 
second pillar (with the substance of the common foreign and security policy),64 it should 
be understood in a broader context. The functioning of the ‘area’ is relevant also for 
persons who apply for visas or other types of permission concerning admission or 
residence in the EU Member States at their diplomatic missions abroad, for example. 
Having regard to what was said before, it seems to be more appropriate to understand 
the ‘area’ as jurisdiction.65  
 
In contrast, concerning asylum, the amended proposal for the Asylum Procedures 
Directive66 provides that it should apply to all applications for asylum made in the 
territory, including at the border, or in the transit zone of all Member States; but it should 
not apply in cases of request for diplomatic or territorial asylum submitted to 
representations of Member States abroad.67 This provision obviously limits the scope of 
‘area’, as described above, for those seeking international protection in the EU Member 
States. 
 
 
 
 

                                                 
62 Art. 2 TEU. 
63 Article 14(2) TEC reads: “The internal market shall comprise an area without internal frontiers in which the 
free movement of goods, persons, services and capital is ensured in accordance with the provisions of this 
Treaty.” 
64 See Art. 11(1) TEU. 
65 See Boeles, P.: Introduction: Freedom, Security and Justice for all, in Guild, E., Harlow, C. (eds.): 
Implementing Amsterdam: Immigration and Asylum Rights in EC Law (Oxford, 2001), 4. 
66 See doc. Number 8771/04, interinstitutional file 2000/0238 (CNS), subject matter ASILE 33, document 
date: 30.4.2004. See also chapter 2, 2.5.  
67 Id., Art. 3(1), (2).  
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Freedom 
 
‘Freedom’ in this context should be interpreted in two ways: as a concept of fundamental 
rights and freedoms, including protection from any form of discrimination (according to 
Articles 12 and 13 TEC and Article 6 TEU) and as freedom of movement of persons.68  
 
It should be remembered that all EU Member States are parties to the European 
Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) 
adopted within the Council of Europe. ECHR provides an indirect protection of refugees 
and asylum seekers: Article 3 (prohibition of torture and inhuman and degrading 
treatment), Article 8 (protection of family and private life), Article 13 (the right to an 
effective appeal), Article 14 (non-discrimination as regards the enjoyment of rights 
recognised by the ECHR) and Article 4 of the Fourth Additional Protocol which prohibits 
a massive expulsion of aliens. The EU is not a party to the ECHR; nonetheless Article 
6(2) TEU states that the Union shall respect fundamental rights, as guaranteed by the 
ECHR and as they result from the constitutional traditions common to the Member 
States, as general principles of Community law.  
    
The right to asylum and the principle of non-refoulement are guaranteed by the Treaty 
establishing the Constitution for Europe (the Charter of Fundamental Rights of the 
Union, Articles II-78, II-79) with due respect for the provisions of the 1951 Geneva 
Convention. Regrettably the EU Constitutional Treaty is not yet in force.   
 
The Treaty of Amsterdam introduced a new view regarding the freedom of movement. 
The most notable example is Article 61 TEC, which speaks of measures aimed at 
ensuring the free movement of persons in accordance with Article 14 TEC.69 Title IV 
TEC (of which Article 61 is part) deals with the policies on visas, asylum, immigration 
and other policies related to the free movement of persons, policies obviously related to 
third-country nationals. Due to the link made between Articles 12 and 61 TEC, it can be 
assumed that the freedom of movement within the internal market shall be guaranteed to 
all persons, therefore also to refugees.  
 
Security 
 
Article 61(b) TEC refers to security when it mentions the safeguarding of the rights of 
nationals of third countries, in accordance with the provisions of Article 63 TEC 
(measures on asylum and immigration policy). It is apparent that this aspect of safety 
and security should apply to persons in need of international protection. On the other 
hand, by introducing the flanking measures to the external border controls, persons in 
need of international protection might be deprived of the protection promised in Article 
61(b) TEC by coming across obstacles to actually enter the territory of the Member 
States (the ‘area’) and apply for asylum (for example when they are not in possession of 
valid visas, if required). 
 
Moreover, the maintaining of the internal security of Member States may be a reason for 
excluding a person from refugee status. The 1951 Geneva Convention also contains 
several provisions which allow exempting a refugee from the benefits guaranteed by this 
convention; if there are reasonable grounds for regarding him/her as a danger to the 
                                                 
68 Supra 65, at 4-6; see also Vienna Action Plan (OJ C 19, 23.01.1999), par. 6-8.    
69 Supra 63. 
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security of the country.70 The current EC legislation in the field of asylum also contains 
provisions to allow for the exclusion of any third-country national, who may be perceived 
as a threat to public security, from the right to international protection, residency or 
access to certain benefits.71       
 
Although the security measures carried out by the EU Member States are inevitable, 
especially bearing in mind the recent terrorist attacks in some Member States; this 
should not lead to the neglecting of the international law obligations to protect persons in 
need of international protection. The security policy and the asylum policy should always 
be well-balanced; otherwise if the internal security aspect prevails over the refugee 
protection, the international protection obligations, as well as the rights of persons 
seeking asylum or other form of international protection could be infringed.72      
 
Justice 
 
The Treaty of Maastricht introduced the pillar structure where the third pillar covered the 
co-operation in the field of justice and home affairs (JHA). In this context, the 
expressions ‘justice’ and ‘home affairs’ indicates the national ministries responsible for 
the areas at issue.73 In paragraph 15 of the Vienna Action Plan, the Council and the 
Commission stated that “the ambition is to give citizens a common sense of justice 
throughout the Union. Justice must be seen as facilitating the day-to-day life of people 
and bringing to justice those who threaten the freedom and security of individuals and 
society. This includes both access to justice and full judicial cooperation among Member 
States.” 
  
Persons applying for asylum in the Member States should be able to have access to 
justice, in order to protect their rights. Therefore decisions taken on an application for 
asylum should be subject to an appeal consisting of an examination on both facts and 
points of law by a court. The applicant should be entitled not to be expelled until a court 
has ruled on the right to remain, pending the outcome of this appeal; except in a limited 
number of cases, for example for reasons of national security or public order. A just 
asylum procedure should counterbalance the injustice suffered by asylum seekers in 
their countries of origin or previous residence. 
 
“The full benefits of any area of freedom will never be enjoyed unless they are exercised 
in an area where people can fell safe and secure.”74 The benefit of the values expressed 
by the words ‘freedom’, ‘security’ and ‘justice’ shall be guaranteed to everyone within the 
jurisdiction of any Member State and the European Union, whether an EU citizen, an  
immigrant or an asylum seeker.75    
 
 
 

                                                 
70 See 1951 Geneva Convention, Art. 9 (provisional measures), Art. 32(1), Art. 33(2).  
71 See e.g. the Temporary Protection Directive, Art. 28(1) (b); the Amended Proposal for the Asylum 
Procedures Directive, Art. 39(3), (4) and Art. 40(3) (d); the proposal for the Reception Directive, Art. 22(1) 
(d).      
72 See Commission Working Document, The relationship between safeguarding internal security and 
complying with international protection obligations and instruments, COM(2001) 743 final.   
73 Supra 65, at 8-9. 
74 Vienna Action Plan, par. 9. 
75 Supra 65, at 8-9; Vienna Action Plan, par. 15-20.  
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1.7.2   Title IV TEC 
 
After the entering into force of the Treaty of Amsterdam, the policies related to the free 
movement of persons, as well as the policies related to judicial co-operation in civil 
matters, were transferred from the third to the first pillar, the new Title IV TEC (Articles 
61-69). Consequently, the third pillar (Title VI TEU) was reformed and renamed and now 
includes policies on police and judicial co-operation in criminal matters. The structure of 
the new Title IV TEC, introduced by the Treaty of Amsterdam, is as follows: 
 
Article 61 is an introductory article that illustrates the kind of measures that must be 
adopted by the Council in order to establish progressively an area of freedom, security 
and justice. Articles 62, 63 and 65 comprise the substance, the ‘working programme’ for 
the Council concerning the absence of any controls on persons when crossing internal 
borders, measures on the crossing of external borders of the Member States - checks on 
persons, rules on visas (Article 62), measures on asylum and immigration policy (Article 
63) and in the field of judicial co-operation in civil matters having cross-border implication 
(Article 65). In general, Article 64 refers to public order and a decision-making procedure 
carried out by the Council on a proposal from the Commission in an emergency 
situation, characterised by a sudden inflow of nationals of third countries. The Council 
may act by qualified majority and adopt measures of a duration not exceeding six 
months for the benefit of the State or States concerned. Article 66 calls for administrative 
co-operation between the responsible authorities of the Member States. Articles 67 and 
68 regard the role of the European Institutions.76 Article 69 points out that the application 
of this Title shall be subject to the provisions of the Protocol on the position of the United 
Kingdom and Ireland and to the Protocol on the position of Denmark and also without 
prejudice to the Protocol on the application of certain aspects of Article 14 TEC to the 
United Kingdom and to Ireland.77        
 
 
1.7.3   Protocols   
 
There were several Protocols annexed to the Treaty of Amsterdam. In the context of this 
chapter Protocol (No.29) on asylum for nationals of Member States of the European 
Union,78 Protocol (No.4) on the position of the United Kingdom and Ireland79 and 
Protocol (No.5) on the position of Denmark80 will be briefly discussed.  
 
 
1.7.3.1   Asylum for nationals of Member States  
 
Protocol on asylum for nationals of Member States of the European Union (the so-called 
‘Aznar Protocol’, named after the former Spanish Prime Minister), is based on the 
                                                 
76 On the institutional aspects see further chapter 1, 1.10.  
77 On Title IV TEC (as amended by the Treaty of Amsterdam) see e.g. Steenbergen, J.D.M.: All the King’s 
Horses…: Probabilities and Possibilities for the Implementation of the New Title IV EC Treaty, in European 
Journal of Migration and Law, vol. 1, 1999, 29-60; Marinho, C. (ed.): Asylum, Immigration and Schengen 
post-Amsterdam: a first assessment (Maastricht, 2001); Hailbronner, K.; Weil, P. (eds.): Von Schengen nach 
Amsterdam: auf dem Weg zu einem europäischen Einwanderungs- und Asylrecht (From Schengen to 
Amsterdam: towards a European immigration and asylum legislation), (Köln, 1999).        
78 Origin: Treaty of Amsterdam; Protocol annexed to the Treaty establishing the European Community.   
79 Origin: Treaty of Amsterdam; Protocol annexed to the Treaty on European Union and to the Treaty 
establishing the European Community.  
80 Ibid.    
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presumption that the EU Member States must be ‘safe countries’. Therefore it assumes 
that an asylum application lodged by a national of a Member State in other Member 
State is unfounded. In principle no application for asylum lodged by a citizen of a 
Member State is taken into consideration in another Member State, unless it is proven 
reasonable according to the conditions laid down in this Protocol.81  
 
The sole Article of the Protocol on asylum for nationals of Member States of the 
European Union states that application for asylum made by a national of a Member 
State may be taken into consideration or declared admissible for processing by another 
Member State only if: 
 
- the Member State of which the applicant is a national takes measures derogating in 

its territory from its obligations under the ECHR, according to Article 15 of this 
convention (“derogation in time of emergency”); 

- the procedure on determining that there is a clear risk of a serious breach of 
principles of liberty, democracy, respect for human rights and fundamental freedoms 
and the rule of law82 has been initiated and until the Council takes a decision in that 
respect; 

- the Council has determined in respect of the Member State which the applicant is a 
national, the existence of a serious and persistent breach by that Member State of 
principles of liberty, democracy, respect for human rights and fundamental freedoms 
and the rule of law; 

- a Member State decides unilaterally as regards the application of a national of 
another Member State; nonetheless in such case the Council should be immediately 
informed.   

 
It is interesting to observe that the EU Member States in fact placed their own nationals 
in a less favourable position than the citizens of third countries, raising claims of 
discriminatory treatment.83 One can also see a risk of infringement of the 1951 Geneva 
Convention (Article 1), which should apply to “any person” that fulfils the criteria laid 
down in the convention. EU Member States are all Parties to the Geneva Convention, 
the EU is not. Therefore the Member States are individually accountable for the 
observation of its provisions. In case that Article 1 of the Geneva Convention would be 
infringed, the Member State against which a case would be brought in this respect will 
be held responsible; even though it acted on the basis of a Protocol annexed to the TEC. 
 
 
1.7.3.2   The position of the United Kingdom, Ireland and Denmark 
 
The United Kingdom, Ireland and Denmark were opposed to the communitarisation of 
justice and home affairs policies previously covered by the third pillar, under the Treaty 
of Maastricht. They have agreed, however, to the ambition of other Member States to 
achieve a closer co-operation in these areas. The necessary price to pay, in order to 
achieve the communitarisation has been to tolerate the opting-out of these three 
                                                 
81 This initiative has to be seen against the background of a protracted Spanish-Belgian conflict involving 
asylum claims by Basque separatists in Belgium. Further see Noll, G.: Negotiating Asylum: the EU acquis, 
extraterritorial protection and the common market of deflection (The Hague, 2000), 224.    
82 See Art. 6(1), 7(1) TEU. 
83 On a separate analysis of the discrimination claim with regard to the ‘Aznar Protocol’, see Noll, G.: 
Negotiating Asylum: the EU acquis, extraterritorial protection and the common market of deflection (The 
Hague, 2000), chapter 12.3. 
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Member States.84 In addition to their opt-out, the United Kingdom and Ireland have also 
maintained their Common Travel Area,85 which does not form part of the internal market 
since the latter “shall comprise an area without internal frontiers in which the free 
movement of […] persons […] is ensured”.86 The opt-outs of the United Kingdom, Ireland 
and Denmark are governed by the Protocol integrating the Schengen acquis into the 
framework of the European Union and the Protocols on the position of the said Member 
States.87

 
The Protocol on the Position of the United Kingdom and Ireland governs the opt-out from 
the provision of Title IV EC Treaty by the United Kingdom and Ireland. They do not 
participate in the adoption of measures under this Title, nor are they bound by any 
measure or decision based upon this Title. They may, however, participate in the 
adoption and application of proposed measures under Title IV TEC, if they express their 
wish to do so within three months after a proposal or initiative has been presented to the 
Council (Article 3 of the Protocol). They may also opt-in with regards to Community 
legislation adopted by the other Member States, subject to admission by the 
Commission (Article 4 of the Protocol read together with Article 11(3) TEC). Ireland may 
also renounce its opt-out, pursuant to Article 8 of the Protocol. Irrespective of whether 
the United Kingdom and Ireland participate in the adoption of Community legislation or 
opt-in after adoption, they may only choose to opt in fully.88   
 
The Danish opt-out from both the implementation of Title IV TEC and the Schengen 
follow-up process is governed by the Protocol on the position of Denmark. In contrast to 
the situation of the United Kingdom and Ireland, Denmark has only the possibility to 
inform the other Member State that it no longer wishes to avail itself of all or part of the 
Protocol. In that case it will be bound to apply in full all measures passed by that time on 
the basis of Title IV TEC. Denmark may not participate in the adoption of individual 
measures under Title IV. However, measures building on the Schengen acquis are open 
to a Danish acceptance, notwithstanding the fact that they must be based upon Title IV 
TEC legal bases.89 By not being subjected entirely to Title IV TEC, United Kingdom, 
Ireland and Denmark cannot fully participate in the Community legislation (and policy) on 
asylum and immigration.       
 
After the intention to establish progressively an area of freedom, security and justice, 
expressed in the Treaty of Amsterdam, a step further was needed in order to move 
towards this ambitious goal. Following the Vienna Action Plan of 3 December 1998, the 
European Council in Tampere took this step forward.  
                
 

                                                 
84 On the Opt-Out Protocols further see Hailbronner, K.: The Treaty of Amsterdam and Migration Law, in 
European Journal of Migration and Law, vol.1, 1999, 20.  
85 Under the conditions of the common travel area there are no checks on persons travelling between these 
two countries. There is no formal agreement between Ireland and the UK regarding the common travel area. 
Its recognition between Ireland and the UK is in the Treaty of Amsterdam, Art. 2.  
86 The Common Travel Area is shielded from the internal market by virtue of the Protocol on the application 
of certain aspects of Art. 14 TEC to the United Kingdom and to Ireland.   
87 All these Protocols originate in the Treaty of Amsterdam and are annexed to the TEU and to the TEC. 
Further see Hailbronner, K.: Immigration and Asylum Law and Policy of the European Union (The Hague, 
2000), 103.   
88 Id., at 103-104.   
89 Id., at 104; Cf. Thun-Hohenstein, C.: Der Vertrag von Amsterdam: Die neue Verfassung der EU (Vienna, 
1997), 55.  
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1.8   Tampere Conclusions (1999)          
 
During the Finnish Presidency, the European Council held its meeting in Tampere, on 15 
and 16 October 1999. This European Council provided the necessary impetus for the 
development of the Union and its general political guidelines90 in the field of asylum. 
 
The Tampere European Council was determined to develop the Union as an area of 
freedom, security and justice by making full use of the possibilities offered by the Treaty 
of Amsterdam. The European Council at Tampere also proclaimed to place and to 
maintain this objective at the very top of the EU political agenda.91 This European 
Council agreed to work towards establishing a Common European Asylum System, 
based on the full and inclusive application of the 1951 Geneva Convention, as 
supplemented by the 1967 New York Protocol, and thus ensuring that nobody is sent 
back to persecution (the principle of non-refoulement).92  
 
In the part of the Tampere Presidency Conclusions called “Towards a Union of Freedom, 
Security and Justice” the most significant statements regarding the asylum policy are 
given in paragraphs 2, 3 and 4. 
 
In reference to the Treaty of Amsterdam, the free movement of persons throughout the 
Union must be ensured. This should be enjoyed in conditions of security and justice 
accessible to all.93 Freedom should not, however, be regarded as the exclusive 
safeguard of the Union’s own citizens. The Tampere Conclusions further state that “it 
would be in contradiction with Europe’s traditions to deny such freedom to those whose 
circumstances lead them justifiably to seek access to our territory”.94 This therefore 
requires the Union to develop common policies on asylum and immigration (while taking 
into account the need for a consistent control of external borders to stop illegal 
immigration and to combat those who organise it and commit related international 
crimes). These common policies have to be based on principles which are both clear to 
the EU citizens and also offer guarantees to those who seek protection or access to the 
European Union.95   
 
The aim expressed in the Tampere Conclusions is an open and secure European Union, 
fully committed to the obligations of the 1951 Geneva Convention and other relevant 
human rights instruments, and able to respond to humanitarian needs on the basis of 
solidarity. Moreover, to ensure the integration of those third-country nationals who are 
lawfully resident in the EU, a common approach is required.96   
 
Paragraph 10, in spite of its brevity, is important as it acknowledges that asylum and 
migration are closely related, but still two different issues and therefore they should be 
dealt with separately. This approach is very important especially because asylum 
seekers, presuming they are in genuine need of international protection, are not 
voluntary migrants, and therefore must be subject to different procedures than ‘regular’ 
migrants (e.g. economic migrants).  

                                                 
90 Cf. Art. 4 TEU.  
91 Tampere, Preamble. 
92 Id., par. 13. 
93 Id., par. 2.  
94 Id., par. 3. 
95 Ibid.  
96 Id., par. 4. 
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The Tampere Conclusions call for a comprehensive approach to migration (addressing 
political, human rights and development issues in the countries and regions of origin and 
transit). This requires combating poverty, improving living conditions and job 
opportunities, preventing conflicts and consolidating democratic states, as well as 
ensuring respect for human rights. For this purpose the Union and the Member States 
are invited to contribute, within their respective competence under the Treaties, to a 
greater coherence of internal and external policies of the Union. Partnership with third 
countries is one of the key elements for the success of such policy.97      
 
Paragraph 13 could be considered as one of the most essential paragraphs of the 
Tampere Conclusions, as far as the establishment of a Common European Asylum 
System is concerned. The European Council reaffirms the importance of an ‘absolute 
respect of the right to seek asylum’ and provides that the Common European Asylum 
System should be based on “the full and inclusive application of the Geneva Convention, 
and so ensuring that nobody is sent back to persecution, i.e. maintaining the principle of 
non-refoulement”.98 To this end the UNHCR as a guarantor of the 1951 Geneva 
Convention on Refugees plays an important role as a consulting body.  
The Conclusions further enumerate the legislative measures to be adopted, in order 
to constitute a Common European Asylum System. This System should include, in 
the short term: 
 
- a clear and workable determination of the State responsible for the examination 

of an asylum application,  
- common standards for a fair and efficient asylum procedure,  
- common minimum conditions of reception of asylum seekers, and  
- the approximation of rules on the recognition and content of the refugee status.  
 
It should also be completed with measures on subsidiary forms of protection offering an 
appropriate status to any person in need of such protection.  
 
To that end, the Council is urged to adopt, on the basis of the Commission proposals, 
the necessary decisions according to the timetable set in the Treaty of Amsterdam and 
the Vienna Action Plan.99

 
Paragraph 15 states that in the longer term, the Community rules “should lead to a 
common asylum procedure and a uniform status for those who are granted asylum valid 
throughout the Union”.100 In paragraph 16 of the Tampere Conclusions, the European 
Council acknowledged a need for an instrument on temporary protection in cases of a 
mass influx of refugees and displaced persons. The temporary protection and the 
subsidiary protection are viewed separately, which should be appreciated, since they are 
aimed at different situations and therefore also require different regimes.101 The 

                                                 
97 Id., par. 11, 12. 
98 Id., par. 13. 
99 Id., par. 14. 
100 In order to report on the developments made, the European Council called for the Commission to prepare 
a communication on this matter. See Communication from the Commission to the Council and the European 
Parliament Towards a common asylum procedure and a uniform status, valid throughout the Union, for 
persons granted asylum, Brussels, 22.11.2000, COM(2000) 755 final.   
101 On temporary protection in the EU further see chapter 2, 2.6.1.; on subsidiary protection 2.4.3. 
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European Council called for a prompt finalisation of the system for identification of 
asylum seekers (Eurodac).102  
 
Conclusions made in regards to the fair treatment of third-country nationals legally 
residing in the territory of the EU Member States, call for a more vigorous integration 
policy.103 Although not expressly mentioned in the text of the Tampere Conclusions, it is 
reasonable that refugees whose status has been recognised should also have access to 
rights comparable to those of EU citizens, as do other legally residing third-country 
nationals. This paragraph read together with paragraph 2 of the Tampere Conclusions, 
should provide for the right to free movement within the Union for recognised refugees.  
 
Regarding the management of migration flows, the European Council stressed the 
importance of the effective control of the Union’s future external borders by specialised 
trained professionals and called for a closer co-operation and mutual technical 
assistance between the Member States border control services.104 Taking into 
consideration the strong commitment to asylum stated in paragraphs 3, 4 and 13 of the 
Tampere Conclusions, it could be assumed that the management of migration flows 
should also include means to allow access to international protection, vis-à-vis measures 
taken at the EU external borders, which might infringe the right to seek asylum. This 
could mean a reconsideration of visa regimes and other immigration controls from a 
refugee protection perspective.  
      
The European Council further required assistance to the countries of origin and transit. 
Such assistance should be developed in order to promote voluntary returns as well as to 
help the authorities of those countries to strengthen their ability to effectively combat 
trafficking in human beings and to cope with their readmission obligations towards the 
European Union and the Member States.105 One may assume that this assistance is 
mainly of an economic nature. The aim to provide third countries with aid that can help 
them, for example to stop or at least to decrease a crisis, and by doing so prevent a 
‘refugee generating’ atmosphere, is very constructive.  
 
The Treaty of Amsterdam conferred powers on the Community in the field of 
readmission, by giving the European Community powers to negotiate a common 
immigration and asylum policy. In the Tampere Presidency Conclusions the European 
Council invited the Council to conclude such agreements or to include standard clauses 
in other agreements between the European Community and third countries or groups of 
countries concerned.106  The readmission agreements are important for the sending 
back of persons who are not legally present on the territory of the EU Member States. A 
careful distinction should be therefore made between illegal immigrants and asylum 
seekers. 
 
To sum up, the Tampere Presidency Conclusions gave a political impetus to the EU 
policy in the areas of asylum and migration and set for the first time the concept of a 
Common European Asylum System. These Conclusions gave also valuable importance 
to the right to seek asylum by affirming this right and calling for a full and inclusive 
application of the 1951 Geneva Convention on Refugees. The fact that the measures 
                                                 
102 Tampere, par. 17.   
103 Id., par. 18. 
104 Id., par. 22-25. 
105 Id., par. 26. 
106 Id., par. 27.  
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regarding the protection of asylum seekers were discussed before the measures on 
border controls and the measures aimed at stemming illegal immigration indicates the 
importance given to this problem. 
 
Another positive observation is that the Tampere Conclusions referred to asylum and 
immigration policies separately, when dealing with them in different paragraphs (on 
asylum, legal migration and illegal immigration), though taking into account that they are 
inter-related areas. The Tampere Conclusions affirmed that asylum is an absolute 
human right, while migration is seen as being conditioned by socio-economic, 
demographic, judicial and police co-operation factors. On the other hand, the 
Conclusions did not clarify how to balance the guarantees to offer protection to those in 
need of it with the measures to restrain illegal immigration. Therefore there is a risk that 
access to the territory and to the asylum procedure will be undermined if stringent 
controls are launched without sufficient guarantees responding to the situation of 
persons seeking protection.107   
 
 
1.9   Treaty of Nice (2001) 
 
Only one month after the Treaty of Amsterdam entered into force (1 May 1999), the 
Cologne European Council summit (3-4 June 1999) called for an intergovernmental 
conference (IGC), in order to resolve the institutional issues left open in Amsterdam and 
to ensure that the EU Institutions can continue to work efficiently after enlargement. In 
accordance with the Amsterdam Protocol on the Institutions with the prospect of 
enlargement of the EU and the declarations made with regard to it, the IGC was 
expected to cover the following topics: 
 
- size and composition of the Commission; 
- weighting of votes in the Council (re-weighting, introduction of a dual majority and 

threshold for qualified-majority decision-making); 
- possible extension of qualified-majority voting in the Council.108  
 
The Treaty of Nice was a result of the IGC and as explained above, it was mainly about 
institutional changes (composition, size, way of appointment and functioning of the 
Institutions),109 preparing the EU Institutions to function in an enlarged Union. The Treaty 
consists of two parts: the first part containing the substantive amendments to the EU and 
EC Treaties and the second part containing the transitional and final provisions. The 
Treaty of Nice was signed on 26 February 2001 and entered into force on 1 February 
2003. This Treaty did not introduce any substantial changes in the field of asylum. 
Nevertheless, it amended the provisions on the decision-making in Article 67 TEC by 
adding a new paragraph (5), introducing the qualified majority voting (QMV) concept in 
the Council and the co-decision with the European Parliament. Under the new provisions 
of Article 67, the Council may, acting by qualified majority, adopt certain measures on 
asylum, refugees and displaced persons, immigration policy and the rights of nationals 
of third countries legally resident in a Member State (Article 63 TEC), provided that it has 
previously, acting unanimously, adopted Community legislation defining the common 
                                                 
107 Further see the European Council on Refugees and Exiles (ECRE) Tampere Dossier, June 2000, The 
Tampere Summit Conclusions – UNHCR’s Observations, 86.  
108 Presidency Conclusions, Cologne European Council, 3-4 June 1999, par. 52-53.   
109 On the institutional design in the Treaty of Nice further see e.g. Bradley, K. St. C.: Institutional design in 
the Treaty of Nice, Common Market Law Review 38, 2001, 1095-1124.  
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rules and basic principles governing these issues. The introduction of qualified majority 
voting therefore remains subject to these conditions and to the prior definition of 
common principles in this area.110  
 
 
1.10   Institutional Aspects    
 
Before discussing the EU asylum legislation, the evolving role of the EU Institutions (the 
Council, the Commission and the European Parliament) in the law-making procedure 
(the decision-making procedure) in the field of asylum will be briefly explained. The main 
purpose of this part is to illustrate the process of changes in the decision-making and to 
show how these changes affected the position of each of the above-mentioned 
Institutions; as well as the importance given to asylum issues by the Community. The 
role of the Institutions under the Treaties of Maastricht, Amsterdam and Nice, and most 
recently under the Council Decision of 22 December 2004 will be discussed. The role of 
the European Council and the competence of the Court of Justice (ECJ) in asylum 
matters will also be referred to. 
 
 
1.10.1   Decision-making   
 
1.10.1.1   Council   
 
The Council exercises a significant role in the legislative process. Before legislative 
proposals become law, the Council has to agree on them. Different voting requirements 
in the Council apply to different issues. The system of voting in the Council is based on 
the weighting of the votes cast; votes from different Member States have different 
weight.111 The outcome thus depends on the voting of the members in the Council (i.e. 
the Member States’ ministers). It is common for the composition of meetings of the 
Council to be arranged by subject-matter with different ministers attending from the 
Member States. One of the configurations is the Justice and Home Affairs Council.112  
 
The Treaty of Maastricht, namely Article K.1 TEU, introduced for the first time the asylum 
policy in the European Treaty text as one of the areas, “matters of common interest”. 
Regarding the role of the Council in the legislative process, it could on the initiative of 
any Member State or the Commission adopt joint positions,113 joint actions,114 in so far 

                                                 
110 Treaty of Nice, Art. 2(4), 1st indent. 
111 See Art. 205(2) TEC, as amended in accordance with the Protocol on the enlargement of the European 
Union, adopted at Nice.   
112 See Craig, P., Búrca, G. de: EU Law: texts, cases and materials, 3rd ed. (Oxford, 2003), 65. Some 
activities of the Council, where the policy aspect of asylum matters is considered, will be further discussed in 
chapter 4. In this respect where there is a reference to “the Council”, the Justice and Home Affairs Council is 
referred to. 
113 The joint position was introduced by the Treaty of Maastricht under the heading of cooperation in the 
fields of justice and home affairs. The Treaty of Amsterdam retains this instrument in the new Title VI TEU 
(police and judicial cooperation in criminal matters). 
The joint position is a legal instrument enabling the Council to define the Union's approach on any specific 
issue. Member States are required to give full effect, both domestically and in foreign policy, to decisions 
adopted unanimously in meetings of the Council. See glossary at www.europa.eu.int.  
114 Joint action was a legal instrument under former Title VI TEU, used between 1993 and 1999. It meant 
coordinated action by the Member States on behalf of the Union or within the EU framework in cases where, 
owing to the scale or effects of the envisaged action, the Union's objectives could be attained more 
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as the objectives of the Union could be attained better, and draw up conventions115 
which it shall recommend to the Member States for adoption. The Council could act 
unanimously, except on matters of procedure and in cases where expressly provided for 
other voting rules.116  
 
The Treaty of Amsterdam introduced the ‘communitarisation’;117 as a consequence of 
this, the position of the Community Institution in the area of asylum was strengthened. 
During the transitional period of five years following the entry into force of the Treaty of 
Amsterdam (i.e. until 1 May 2004) the Council acted unanimously on a proposal from the 
Commission or on an initiative of a Member State, after consulting the European 
Parliament. As from 1 May 2004, the Council has to act on a proposal from the 
Commission only. Regarding the unanimity requirement, according to the Treaty of 
Amsterdam, it should stay in place also after the period of five years; although the 
Council could decide unanimously and after consulting the European Parliament to apply 
QMV and the co-decision procedure.118 The co-decision with the European Parliament, 
nonetheless, did not apply until the entry into force of the Treaty of Nice.    
 
Although the Treaty of Nice did not bring about any substantial changes in the field of 
asylum, it amended the provisions on decision-making in Article 67 TEC by adding a 
new paragraph (5). As a result, measures provided for in Article 63(1) and (2)(a)119 were 
listed among provisions, which had to be decided upon by a qualified majority voting 
(QMV) in the Council and by co-decision with the European Parliament, instead of the 
unanimity vote; provided that “the Council has previously adopted Community legislation 
defining the common rules and basic principles governing these issues”.120 The 
replacing of unanimity voting by QMV proved to be inevitable, taking into account that 
within the newly enlarged European Union of twenty five Member States, it would be 
very difficult to reach unanimity in the Council. The QMV was established in order to 
bring more flexibility to the decision-making mechanism in the field of asylum.  
 
By implementing a commitment laid down in the Hague Programme of November 2004, 
on 22 December 2004 the Council agreed on a Decision (further referred to as the 
Council Decision of 22 December 2004) to change the decision-making procedure to 
QMV in the Council and co-decision with the European Parliament in all asylum matters. 
As a consequence, as from 1 January 2005 measures on asylum under Title IV TEC 
concerning measures on refugees and displaced persons, including burden-sharing 
among Member States, are governed by the procedure set in Article 251 TEC121   
                                                                                                                                               
effectively by joint action than by the Member States acting individually. It has been abolished by the Treaty 
of Amsterdam and replaced by "decisions" and "framework decisions". See glossary at www.europa.eu.int.  
115 See Art. K.3(2) TEU (Maastricht wording).   
116 See Art. K.4(3) TEU (Maastricht wording).  
117 See chapter 1, 1.7. 
118 See Art. 67(2) TEC. 
119 These measures include the following areas: criteria and mechanisms for determining which Member 
State is responsible for considering an application for asylum submitted by a national of a third country in 
one of the Member States; minimum standards on the reception of asylum seekers; minimum standards with 
respect to the qualification of nationals of third countries as refugees; minimum standards on procedures in 
Member States for granting or withdrawing refugee status; minimum standards for giving temporary 
protection to displaced persons from third countries who cannot return to their country of origin and for 
persons who otherwise need international protection. The burden-sharing was thus excluded from the QMV. 
120 Treaty of Nice, Art. 2(4). 
121 See Council Decision of 22 December 2004 providing for certain areas covered by Title IV of Part Three 
of the Treaty establishing the European Community to be governed by the procedure laid down in Article 
251 of that Treaty, OJ L 396, 31.12.2004, 45. See also Steve Peers, A Common European Asylum System 
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Pursuant to Article 68(3) TEC, the Council may request the Court of Justice to give a 
ruling on the question of interpretation of Title IV TEC, therefore also the question 
regarding asylum, or of acts of the Institutions of the Community based on this Title.  
 
     
1.10.1.2   Commission 
 
Besides its administrative, executive and judicial powers, the European Commission 
(Commission) plays a unique and significant role in the legislative process through its 
right of initiative.122 The evolution of the legislative initiative power of the Commission in 
the field of asylum will now be examined.  
 
According to the Treaty of Maastricht, the first subparagraph of Article K.3(2) TEU, the 
Commission shared its legislative initiative power in the area of asylum with the Member 
States. The Commission could prepare proposals for the new legislative acts in this area 
and submit them to the Council. This indicates that even before the ‘communitarisation’ 
took place, the Commission already played a role in the field of asylum. For that reason 
alone one could say that the character of the third pillar was not purely 
intergovernmental.   
 
As already mentioned, the Treaty of Amsterdam provided for two different regimes (one 
applying during the five-year transitional period and the other one applying after this 
period). During the transitional period the Commission shared the legislative initiative 
with the Member States. After the transitional period, which expired on 1 May 2004, it is 
exclusively the Commission, on whose proposals the Council would act in the area of 
asylum law. Nevertheless, the Commission shall examine any request made by a 
Member State.123 This suggests that the European asylum law became fully a 
Community matter, as far as the legislative initiative is concerned.  
 
Neither the Treaty of Nice nor the Council Decision of 22 December 2004 introduced any 
changes in reference to the Commission’s role in the field of asylum.    
 
The Commission may also request the Court of Justice to give a ruling on the question 
of interpretation of Title IV TEC or of acts of the Institutions of the Community based on 
this Title.   
 
 
1.10.1.3   European Parliament 
 
The changing position of the European Parliament (the Parliament) in the decision-
making in the field of asylum is a good example of how the influence of an Institution can 
increase in the course of time.  
 
According to the Treaty of Maastricht, Article K.6 TEU, the Presidency and the 
Commission had to regularly inform the European Parliament of discussions in the areas 

                                                                                                                                               
by 2010?, in EPC Working Paper No 15: The Hague Programme - Strengthening Freedom, Security and 
Justice in the EU, February 2005, 37. 
122 See e.g. Craig, P., Búrca, G. de: EU Law: texts, cases and materials, 3rd ed. (Oxford, 2003), 59-65.  
123 Art. 67(1), (2) TEC. 
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covered by Title VI TEU, and therefore also in asylum matters. The Presidency also had 
to consult the Parliament on the principal aspects of activities in the areas referred to in 
Title VI TEU and ensure that the views of the Parliament were duly taken into 
consideration. The Parliament could ask questions to the Council or make 
recommendations to it. Each year, it would hold a debate on the progress made in 
implementation of the areas under Title VI TEU. Taking into account that the Parliament 
is the only directly elected EU Institution, its position in accordance with the Treaty of 
Maastricht was very weak, consisting only of the right to be informed and consulted. 
Likewise, Parliament’s opinions did not have a binding character.  
 
During the transitional period of five years, following the entry into force of the Treaty of 
Amsterdam, the Parliament had to be formally consulted by the Council in the legislative 
procedure.124 After the transitional period, the co-decision procedure, typical for the 
Community pillar, could apply to all or parts of the areas covered by the new Title IV 
TEC. The Council could take such decision acting unanimously after consulting the 
European Parliament.125 Nevertheless, such a decision was not taken until the 
negotiations on the Treaty of Nice.   
 
The Treaty of Nice introduced the co-decision procedure for the adoption of measures 
provided for in Article 63(1) and (2)(a) TEC if the Council has previously adopted 
Community legislation defining the common rules and basic principles governing these 
issues.126 Co-decision between the Council and the Parliament was thus introduced for 
asylum matters (except for burden-sharing), meaning that if the Parliament refuses a 
proposal, the Council cannot approve it on its own. This step considerably improved the 
position of the Parliament in the field of asylum. 
 
As a consequence of the Council Decision of 22 December 2004, also burden-sharing 
among Member States concerning measures on refugees and displaced persons,127 
which was set aside the co-decision procedure by the Treaty of Nice, is now decided by 
the co-decision procedure.  
 
 
1.10.2   European Council  
 
The brief outline of the evolving role of the EU Institutions in the specific decision-making 
procedure that applies to asylum matters has illustrated the institutional and procedural 
aspects of the evolution of asylum legislation at EU level. In this context the role of the 
European Council has to be briefly referred to, since it is also active in the area of justice 
and home affairs.  
 
The European Council was established at the second Paris Summit on 9-10 December 
1974. The establishment of the European Council in fact meant the institutionalisation of 
the European Summits. The first mention of the European Council within a Treaty came 
in the Single European Act; and its position is now set out in Article 4 TEU. Despite the 
fact that the European Council does not participate in the formal decision-making 
process, it does make political statements and determines broad policy lines. The 

                                                 
124 Art. 67(1) TEC. 
125 Art. 67(2) TEC.  
126 Art. 67(5) TEC. 
127 Art. 63(2) (b) TEC. 
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conclusions reached by the European Council will provide the framework within which 
the other Institutions will consider more specific policy issues.128 For example the 
European Council that took place in Tampere in October 1999, agreed on the 
Conclusions that provided the framework for the Common European Asylum System.129  
 
 
1.10.3   Court of Justice   
 
The Court of Justice (ECJ) had no jurisdiction on questions regarding asylum under the 
Treaty of Maastricht. The jurisdiction of the Court of Justice was effectively excluded 
from the entire third pillar by the terms of Article L TEU. Member States were only 
permitted by Article K.3(2) (c) TEU to confer interpretative jurisdiction on the ECJ with 
respect to conventions, recommended by the Council to the Member States for adoption. 
This provision did not apply to joint positions or joint actions adopted under the same 
Article.130   
 
When the Treaty of Amsterdam came into force, the full jurisdiction of the Court of 
Justice131 has been extended to the matters under the new Title IV TEC; save the 
preliminary rulings jurisdiction under Article 234 TEC.132 This ‘standard’ preliminary 
rulings jurisdiction is limited by the provisions of Article 68 TEC. Compared to Article 234 
TEC, Article 68 TEC limits the preliminary ruling procedure to requests made by the 
courts or tribunals of the Member States “against whose decisions there is no judicial 
remedy under national law” (i.e. supreme or last instance courts).133 But it is well known 
that the difficulties of interpretation are raised mainly before the first-instance courts. 
This implies that the individual has to lodge appeals until the last instance in order to 
request that a question of interpretation (or validity) be put to the Court of Justice. This is 
particularly problematic in cases like asylum, where speedy legal proceedings are 
crucial. Moreover, the jurisdiction of the Court of Justice is excluded from measures 
related to the maintenance of law and order and the safeguarding of internal security 
(control of persons crossing internal borders).134  

                                                 
128 See Kapteyn, P.J.G., VerLoren van Themaat, P.: Introduction to the Law of the European Communities, 
3rd ed. (London, The Hague, Boston, 1998), 182-186; Craig, P., Búrca, G. de: EU Law: text, cases and 
materials, 3rd ed. (Oxford, 2003), 71-75; see also Art. 4 TEU.   
129 In chapter 4 other selected European Council Conclusions will be discussed together with other general 
policy instruments related to the Common European Asylum System.     
130 Further see Fennelly, N.: The area of “freedom, security and justice” and the European Court of Justice – 
a personal view, in International and Comparative Law Quarterly, vol. 49, January 2000, 1-14. 
131 See Art. 226-243 TEC.  
132 Article 234 TEC provides the Court of Justice with the jurisdiction to give preliminary rulings concerning 
the interpretation of this Treaty; the validity and interpretation of acts of the institutions of the Community; 
and the interpretation of the statuses of bodies established by an act of the Council (when those statuses so 
provide). If such a question arises before any court or tribunal of a Member State, that court or tribunal may 
request the Court of Justice to give a ruling thereon if it considers that a decision on the question is 
necessary to enable it to give judgement. However, when any such question is in a case pending before a 
court or tribunal of a Member State, against whose decisions there is no judicial remedy under national law, 
that court or tribunal shall bring the matter before the Court of Justice. 
133 On the Court’s lacking jurisdiction to give a preliminary ruling see for example Order of the Court of 10 
June 2004, in case Magali Warbecq v Ryanair Ltd. (C-555/03). 
134 In the final report to the European Convention (CONV 426/02) the Working Group X “Freedom, Security 
and Justice” considered that the specific mechanisms foreseen in Articles 35 TEU (which limit the 
jurisdiction of the ECJ in giving preliminary rulings in reference to the provisions on police and judicial co-
operation in criminal matters) and 68 TEC should be abolished. Accordingly, the general system of 
jurisdiction of the Court of Justice should be extended to the area of freedom, security and justice, including 
action by Union bodies in this field. 
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The Treaty of Nice amended Article 220 TEC by introducing judicial panels, which may 
be attached to the Court of First Instance in order to exercise, “in certain specific areas”, 
the judicial competence laid down in the TEC. The Treaty of Nice also inserted a new 
Article 225a to the TEC concerning their creation; nonetheless, the areas have not been 
specified. Regarding asylum cases, the future will show whether these judicial panels 
would also be created to hear and determine at first instance specific actions brought in 
asylum matters. This could speed up the legal proceedings, currently decelerated as a 
consequence of the application of Article 68 TEC.    
 
 
1.11   Conclusions  
 
The establishment of the internal market has as a consequence the gradual abolishment 
of the checks on persons on the common internal borders between the Member States, 
achieved by the co-operation within Schengen. The ‘opening’ of the internal borders 
inevitably brought about the introduction of common measures on strengthening the 
external borders of the Union. The main purpose of such measures clearly was, on the 
one hand, to enable the free movement of persons within the Community and, on the 
other hand, to prevent illegal immigration.  
 
The internal market is viewed as a major component of a shared area of prosperity and 
peace.135 The Treaty of Amsterdam introduced an additional concept, namely the area of 
freedom, security and justice. The Vienna Action Plan provided for a working programme 
for the implementation the area of freedom, security and justice. The Tampere European 
Council gave political importance to asylum matters and reaffirmed the full commitment 
of the EU to the obligations of the 1951 Geneva Convention by reaffirming the 
significance that the Union and the Member States attach to the absolute respect of the 
right to seek asylum.  
 
The raison d’etre of the Common European Asylum System can be traced back to the 
concept of the internal market and the consequences of the Schengen acquis 
implementation. The strengthening of the external borders required a counterweight, as 
it were, in order to continue carrying out the obligations entailed by the 1951 Geneva 
Convention at the EU level.  The establishment of a Common European Asylum System 
was the next logical step to take. The introduction of the concept of an area of freedom, 
security and justice next to the internal market could not be realised without common 
policies. Immigration and asylum are, for obvious reasons, integral components of 
policies on security and justice; therefore common policies on asylum and immigration 
were needed in the European Union. 
 
If one looks at the evolution of the role of the EU Institutions in the legislative procedure 
concerning asylum matters, one can see how the Member States gradually lost their 
power to propose EU legislation in this area. Although the Commission has to examine 
any request made by a Member State to submit a proposal to the Council, the Member 
States’ influence on EU asylum legislation has been weakened. Moreover, by replacing 
the unanimity voting in the Council by a qualified majority voting, and the introduction of 
the co-decision procedure with the European Parliament, asylum became clearly a 
Community matter. Regrettably, the preliminary rulings jurisdiction of the European 
                                                 
135 Tampere, par. 2. 
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Court of Justice in Title IV TEC is still limited, in comparison to other areas of the 
Community pillar.     
 
The following chapter illustrates the EU asylum legislation, as adopted according to the 
‘time-table’ introduced by the Treaty of Amsterdam. The ‘working programme’ taken from 
Article 63(1) and (2) TEC will be used to provide an order to the developments of the 
legislation on asylum at the EU level.  
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Chapter 2 
 

EU Legislation on Asylum 
 
 

“The European Council is determined to develop the Union as an area of freedom, 
security and justice by making full use of the possibilities offered by the Treaty of 
Amsterdam. The European Council sends a strong political message to reaffirm the 
importance of this objective and has agreed on a number of policy orientations and 
priorities which will speedily make this area a reality.”136   
 
 
2.1   Introduction 
 
According to the Tampere Presidency Conclusions, a Common European Asylum 
System was to include, in the short term, a clear and workable determination of the State 
responsible for the examination of an asylum application, common standards for a fair 
and efficient asylum procedure, common minimum conditions of reception of asylum 
seekers and the approximation of rules on the recognition and content of the refugee 
status.137

 
Having regard to Title IV of the Treaty establishing the European Community (TEC), in 
particular Article 63(1) and (2) thereof, the Council’s task was to adopt, before 1 May 
2004, measures on: 
 
• criteria and mechanisms for determining which Member State is responsible for 

considering an application for asylum submitted by a national of a third country in 
one of the Member States [Art. 63(1) (a)], 

• minimum standards on the reception of asylum seekers in Member States [Art. 63(1) 
(b)], 

• minimum standards with respect to the qualification of nationals of third countries as 
refugees [Art. 63(1) (c)], 

• minimum standards on procedures in Member States for granting or withdrawing 
refugee status [Art. 63(1) (d)], 

• minimum standards for giving temporary protection to displaced persons from third 
countries who cannot return to their country of origin and for persons who otherwise 
need international protection [Art. 63(2) (a)], and on 

• promoting a balance of effort between Member States in receiving and bearing the 
consequences of receiving refugees and displaced persons [Art. 63(2) (b)].        

 
The asylum legislation adopted pursuant to Title IV TEC will be analysed and evaluated. 
The main evaluation criteria will be the Tampere Conclusions, requiring the setting up of 
a Common European Asylum System. The EU legislation on asylum discussed in this 
chapter consists of the ‘Dublin II’ Regulation, the Reception Directive, the Qualification 
Directive, the (Amended) Proposal for the Asylum Procedures Directive and the 
Temporary Protection Directive. In addition, two other directives are evaluated here (the 
                                                 
136 Tampere, the Preamble. 
137 Id., par. 14. 
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Family Reunification Directive and the Directive on long-term residents), taking into 
consideration their relevance to the position of asylum-seekers and refugees.          
 
The legislation will be compared, where appropriate, with the draft legislation (the 
Commission proposals) or earlier legal instruments. Through this comparison, the 
direction which the Common European Asylum System is taking will be examined. The 
order, in which the legislation is analysed, follows the structure of their legal basis as laid 
down in Article 63(1) and (2) TEC.       
 
 
2.2   Responsible Member State 
 
“This (Common European Asylum) System should include, in the short term, a clear and 
workable determination of the State responsible for the examination of an asylum 
application,…”138  
 
The Dublin Convention of 1990 was the first attempt to set some standard in appointing 
only one Member State responsible for examining an application for asylum lodged in 
the territory of an EU Member States.139 As discussed in the previous chapter, this co-
operation took place outside the Community legal framework. Although often criticised 
for its drawbacks, the willingness to co-operate in this area is certainly a positive feature. 
The implementation of the Dublin Convention stimulated the process of harmonising 
asylum policies of the Member States. On 18 February 2003, on the basis of Article 
63(1) (a) TEC the Council adopted the so-called ‘Dublin II’ Regulation, replacing the 
1990 Dublin Convention.140   
 
As mentioned in chapter 1, the Dublin Convention will be further evaluated in this 
chapter, in order to more clearly illustrate the link between this convention and the 
‘Dublin II’ Regulation. The same set of evaluation criteria will be applied to both 
instruments, to clarify whether the shortcomings of the 1990 Dublin Convention were 
improved in the 2003 Community instrument.       
 
  
2.2.1   Evaluation of the Dublin Convention 
 
The Dublin Convention did not lay down any monitoring or evaluation standards. Some 
of the principles and objectives set by this convention, as well as statistics made by the 
Member States, will be used as the evaluation criteria for this study. The following 
objectives were chosen, since they reliably portray the central goals to be achieved by 
the Dublin Convention and also by the ‘Dublin II’ Regulation: 
 

                                                 
138 Tampere, par. 14. 
139 On the Dublin Convention see also chapter 1, 1.5.  
140 Council Regulation (EC) 343/2003, OJ L 50, 25.2.2003, 1, establishing the criteria and mechanisms for 
determining the Member State responsible for examining an asylum application lodged in one of the 
Member States by a third-country national entered into force on 25 February 2003. It should be noted that 
on 19 January 2001 the European Community concluded an agreement with the Republic of Iceland and the 
Kingdom of Norway concerning the criteria and mechanisms for establishing the State responsible for 
examining a request for asylum lodged in a Member State or in Iceland or Norway (OJ L 93, 3.4.2001, 40); 
see also supra 47. 

 38



• to prevent asylum applicants from being able to pursue multiple asylum 
applications in different Member States (either concurrently or consecutively), 

• to ensure that applicants for  asylum are not referred successively from one  
Member State to the other without any of these States acknowledging itself to be 
competent to examine the application for asylum, i.e. to avoid the cases of the 
so-called ‘refugees in orbit’, 

• to take measures to avoid any situations arising where applicants for asylum are 
left in doubt for too long as regards the likely outcome of their applications, 

• to maintain the unity of families and to reunite separated families, 
• to ensure a fair distribution of asylum applicants between the Member States, in 

proportion to each Member State’s capacity to receive asylum applicants. 
 
First, the success of the Dublin Convention in preventing multiple asylum applications 
will be examined. The Dublin Convention was generally regarded as an instrument 
designed to determine the State responsible for examining applications for asylum 
lodged in one of the Member States. As previously mentioned, in the Dublin Convention 
one has to distinguish the responsibility criteria and the readmission criteria. The 
purpose of the readmission criteria clearly was to prevent a person from pursuing 
multiple asylum applications, either concurrently or consecutively, in different Member 
States. This was in line with the principle that a case should be dealt with by one 
Member State only.  
 
In order to assess the proportion of the total number of multiple applications successfully 
identified and dealt with under the Dublin Convention, Eurodac141 could make a 
convincing decisive contribution. In due course, it should provide proof of a previous 
asylum application in another Member State (although the system will only become fully 
effective after several years of operation). Even though it is not possible to evaluate the 
extent to which the Dublin Convention deterred multiple asylum applications in the past, 
it is reasonable to assume that the introduction of Eurodac will increase the deterrent 
effect.142 The readmission rules (between the Member States themselves) proved 
necessary and Eurodac should make it possible to identify all cases in which they could 
be applied.143 From a total of 246,902 asylum applications recorded by Eurodac in the 
first year of operations, in 17,287 cases the same person already made at least one 
asylum application (in the same country or in another Member State). In other words, in 
7% of cases, national asylum authorities were confronted with a multiple application. The 
Eurodac Central Unit has registered a high number of multiple hits (i.e. two or more hits). 
For instance, in 1,632 cases, a third application was registered.144 There is not much 
evidence available from the Member States on proving to which extent the Dublin 
Convention contributed to the prevention of multiple asylum applications. Nonetheless, it 
is clear that there is a need for a common approach in order to prevent multiple asylum 
applications. 
 
Second, the achievement of the Dublin Convention in avoiding the cases of so-called 
‘refugees in orbit’ (applicants for asylum referred successively from one State to another, 
                                                 
141 On Eurodac see supra 52.  
142 During the first year of its activity, Eurodac detected 7% of multiple asylum applications (in 17,287 cases 
of the total number of asylum applications). Source: Commission Press Room of 5 May 2004 
(www.europa.eu.int).     
143 Revisiting the Dublin Convention (see supra 48), par. 22.  
144 Commission staff working paper First Annual Report to the Council and the European Parliament on the 
activities of the Eurodac Central Unit, SEC(2004) 557, 12 and Annex III. 
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without any of these States acknowledging itself to be competent to examine their 
application for asylum) will be now examined. 
 
Since there is a reference to this problem in the Preamble to the Dublin Convention, a 
solution of this problem can be considered as one of the convention’s fundamental 
goals. The hierarchy of the responsibility criteria in the Dublin Convention guaranteed 
that one of the Member States had to accept responsibility to examine an asylum 
application. This was expected to ensure that the phenomenon of ‘refugees in orbit’ 
between the Member States would no longer occur. It was therefore a comprehensive 
solution only among the EU Member States, however, disregarding the whole scope of 
the phenomenon (refugee in orbit) occurring further outside the EU borders.   
 
In this respect the provision laid down in Article 3(5) of the Dublin Convention should be 
mentioned, according to which the Member States retain their right to send an asylum 
applicant to a third country.145 As regards this provision, another problem could arise in 
cases where the Member State to which a transfer request was made would apply the 
safe third country concept in a case where the requesting State did not consider this 
third country safe for the applicant.  
 
The 1992 Resolution on a harmonised approach to questions concerning host third 
countries146 deals with the relationship between the Dublin Convention and the safe third 
country concept, however, in practice it did not prevent the above-mentioned problem to 
arise. The Resolution states that the Member State in which the asylum application has 
been lodged will examine whether or not the principle of the host third country can be 
applied. If that State decides to apply the principle, it will start the procedures necessary 
for sending the asylum applicant to the host third country before considering whether or 
not to transfer responsibility for examining the application for asylum to another Member 
State pursuant to the Dublin Convention.147  
 
A Member State may not refuse responsibility for examining an application for asylum, 
pursuant to the Dublin Convention, by claiming that the requesting Member State should 
have returned the applicant to a safe third country. Notwithstanding the above, the 
Member State responsible for examining the application would retain the right, pursuant 
to its national laws, to send an applicant for asylum to a host third country.148 This gave  
rise to concerns in some Member States about so-called ‘chain refoulement’, and it is 
only one of a number of examples which illustrate that if a mechanism for allocating 
responsibility for asylum applicants is to operate effectively, it must be accompanied by 
common standards in procedural and substantive areas of asylum law.149   
 

                                                 
145 Article 3(5) reads: “Any Member State shall retain the right, pursuant to its national laws, to send an 
applicant for asylum to a third State, in compliance with the provisions of the Geneva Convention, as 
amended by the New York Protocol.”    
146 Resolution of 30 November and 1 December 1992 of the ministers of the Member States of the European 
Communities responsible for immigration on a harmonised approach to questions concerning host third 
countries, SN 4823/92 WGI 1283 AS 147. The term ‘host third country’ is apparently used as a synonym of 
‘safe third country’. On the terminology and the ‘safe third country’ concept see chapter 2, 2.5.3. 
147 Id., par. 3 (a).   
148 Id., par. 3 (b) - (d). These provisions did not prejudice the application of Art. 3(4) and Art. 9 of the Dublin 
Convention by the Member State in which the application for asylum was lodged.  
149 Commission working paper Towards Common Standards on Asylum Procedure, SEC(1999) 271 final, 
par. 14.   
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Third, the effectiveness of the Dublin Convention in the prevention of cases where 
asylum seekers were left in doubt for too long regarding the outcome of their 
applications will be examined. This objective was also mentioned in the Preamble to the 
Dublin Convention. A workable system of speedy asylum procedures should be a due 
aim of the whole Common European Asylum System. It does not seem realistic to 
achieve this aim solely by an instrument concerned with criteria and mechanisms for 
allocating responsibility for considering asylum applications. The speed of an asylum 
system further depends on the efficiency of the substantive asylum rules, based on the 
national laws of the Member States. Although the determination of responsibility for 
asylum applications between the Member States is only a preliminary step in the whole 
asylum system, it is necessary that the allocation of responsibility is done quickly.150  
 
The Dublin Convention has been frequently criticised for operating too slowly in practice. 
For example the statistics provided by the Member States indicate that the average time 
for responding to a transfer request frequently exceeded the target of one month set 
down in Article 4(1) of Decision 1/97.151 With respect to some Member States the 
average delay was as much as 90 days, which is the maximum allowed under Article 
11(4) of the Dublin Convention, before the State to which the request was made was 
automatically deemed to have accepted responsibility.152  
 
Little was done to encourage Member States to make any request to a second Member 
State to take charge of an applicant under Article 11(1) of the Dublin Convention153 at 
the earliest possible moment, or to facilitate this. Moreover the Dublin Convention itself 
does not lay down a time limit within which a Member State must reply to a request for 
information made under Article 15 of the Convention. Decision 1/97 simply instructs the 
Member State concerned to “make every effort” to reply to the request if possible 
immediately and in any case within one month.154         
 
It is essential that the system for determining which Member State is responsible for 
considering an asylum application lodged in one of the Member States operates quickly. 
This is necessary in order to provide certainty for both asylum applicants and the 
Member States. Taking into account what has been said in the previous paragraphs, it 
shows that the legal instrument replacing the Dublin Convention should improve the 
situation under the Dublin Convention. 
 
The following discussion examines if the Dublin Convention was successful in 
maintaining the unity of families and in the reunification of separated families. Article 4 
was designed to ensure family reunification and to maintain family unity in cases where 
the asylum applicant had an immediate family member, recognised as a refugee, and 

                                                 
150 Revisiting the Dublin Convention, par. 14.  
151 Decision 1/97 of 9 September 1997 of the Committee set up by Art. 18 of the Dublin Convention of 15 
June 1990 (“Article 18 Committee”) concerning provisions on implementation of the Convention, OJ L 281, 
14.10.1997, 1. Decision 1/97 was supplemented by Decision No 1/98 of 30 June 1998, OJ L 196, 14.7.1998, 
49.   
152 Revisiting the Dublin Convention, par. 15.    
153 Art. 11(1) reads: “If a Member State with which an application for asylum has been lodged considers that 
another Member State is responsible for examining the application, it may, as quickly as possible and in any 
case within the six months following the date on which the application was lodged, call upon the other 
Member State to take charge of the applicant. 
If the request that charge be taken is not made within the six-month time limit, responsibility for examining 
the application for asylum shall rest with the State in which the application was lodged.”    
154 Revisiting the Dublin Convention, par. 16.  
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legally residing in one of the Member States. On the other hand, there was no objective 
criterion ensuring family reunification or maintaining family unity if an asylum applicant 
had a family member legally residing in one of the Member States who was not a 
recognised refugee. By limiting family reunification only to cases where the family 
member was already legally residing in one of the Member States and holding a refugee 
status, the decisive criterion seems to be the refugee status rather than the family ties.  
  
According to the statistics from the Member States, Article 4 of the Dublin Convention 
was used very little.155 This indicates that, “if anything, the family members or refugees 
residing in the Member States go through the regular channels for bringing families 
together and that, where this is not the case, there are few (applicants) who have to 
make out an application for asylum en route in a Member State other than where the 
refugee resides”.156 More precise and binding rules on the right to family reunification 
should be adopted, in order to improve the operation of the Dublin Convention.  
 
Having mentioned the necessity of the binding character of the rules on the right to 
family reunification, reference should be made to Articles 3(4) and 9 of the Dublin 
Convention.157 These provisions could be used to maintain family groups and to reunite 
families in a much wider range of cases, at the discretion of a Member State.  This gap 
in the Dublin Convention created problems in its practical application.158  
 
The following paragraphs focus on the Dublin Convention ensuring a fair distribution of 
asylum applications between the Member States, in proportion to each Member State’s 
capacity to receive asylum applicants. The Dublin system did not operate on the basis 
that each Member State would take responsibility for a fixed proportion of the total 
numbers of asylum applicants. It was therefore criticised in some quarters on the 
grounds that it put a too great burden on Member States which have external borders 
and are particularly exposed to migratory pressures.159  
 
A well-balanced system of burden-sharing among the Member States is an important 
component of a fair Common European Asylum System. The system of burden-sharing 
consists of two main elements: a financial burden-sharing and a physical burden-sharing 
(i.e. distribution of asylum applications within the EU). The financial aspect will be further 
discussed in relation to the European Refugee Fund.160

      
The aspect of the physical burden-sharing seems to be more problematic than the 
financial aspect. It concerns a more complex involvement of the authorities of each 
Member State responsible for examining asylum applications (and also for further care 
of those granted asylum in that Member State), than “just” the financial contribution. This 
aspect of burden-sharing very much depends on the evidence gathered (travel tickets, 
passports, identity cards). This evidence is to demonstrate which Member State is 
                                                 
155 In two years it has concerned 1 case out of 286 in Portugal; 16 out of 961 in Belgium; 20 out of 295 in the 
United Kingdom and 64 out of 1,464 in the Netherlands. Further see Commission staff working paper 
Evaluation of the Dublin Convention of 13 June 2001, SEC(2001) 756, 5.  
156 Commission staff working paper Evaluation of the Dublin Convention of 13 June 2001, SEC(2001) 756, 
5. 
157 See also Decision No 1/2000 of 31 October 2000 of the Committee set up by Article 18 of the Dublin 
Convention concerning the transfer of responsibility for family members in accordance with Article 3(4) and 
Article 9 of that Convention, OJ L 281, 7.11.2000, 1. 
158 Evaluation of the Dublin Convention, 5 (see supra 155).  
159 Revisiting the Dublin Convention, par. 35. 
160 On the financial burden-sharing (the European Refugee Fund) see further chapter 2, 2.6.2.1.  
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responsible for a person’s presence in the territory of the Member States.161 The 
difficulty, however, arises in cases where the documentary evidence was destroyed in 
order to hide evidence of illegal entry. In cases “where there is indicative evidence only, 
there is disagreement about how to treat it. The results appeared to be that in the great 
majority of cases, the Member State in which the asylum application was lodged is 
sooner or later forced to accept responsibility under Article 8 of the Convention”.162 
According to the statistics, Article 8 of the Dublin Convention was the second most 
frequently applied criterion. It allocated responsibility, in the absence of other criteria, to 
the Member State which received the asylum application first.  
 
Moreover, it seems that the allocation of responsibility to examine asylum applications, 
according to the Dublin Convention, mostly affected States with external borders. 
Especially in these cases, the practice showed an increase in the secondary movements 
of asylum seekers. Asylum seekers often very quickly leave the Member State in which 
they lodged their first asylum application. This often happens even before the procedure 
for determining the Member State responsible for examining the substance of the 
application can begin and without formally withdrawing their application, in order to 
continue their journey to the Member State where they wish to be.163  
 
Aside from the concerns on the functioning of the Dublin Convention analysed above, 
there are some other issues which the Community legal instrument replacing the Dublin 
Convention (the ‘Dublin II’) should rectify. One, for example, concerns the absence of 
judicial protection. Since this co-operation took place outside the Community framework, 
the Court of Justice had no jurisdiction to interpret the Dublin Convention or to rule on 
disputes between the Member States in relation to it. Instead, “the task of examining 
questions of application was entrusted to the Article 18 Committee, which does [did] not 
have at its disposal any instruments to ensure that its decisions are [were] applied in a 
consistent fashion. The Article 18 Committee has not been [was not] able to ensure the 
uniform application and interpretation of the Dublin Convention in the same way that the 
Court of Justice ensures the proper application of Community legislation”.164  
 
Another concern was that the Dublin Convention applied only to applicants for asylum, 
who were defined as persons seeking protection under the 1951 Geneva Convention, 
claiming refugee status within the meaning of Article 1 of the Geneva Convention, as 
amended by the New York Protocol.165 As a result, persons granted other forms of 
protection were indirectly excluded from the scope of the Dublin Convention.  
 
To conclude, one can ask oneself whether it was the slow speed of the procedures or 
the lack of a common policy which brought about the drawbacks in the functioning of the 
Dublin system. Presumably if there would be a common system uniting the Member 
States in solving the problem of distribution of asylum applications and burden-sharing, 
there would be a more co-ordinated approach expediting the whole procedure. 
Everything pointed to the need to adopt a new legislation and to have a functioning 

                                                 
161 It should be noted that the criteria under Articles 4 and 8 of the Dublin Convention have a different 
character in comparison with Articles 5, 6 and 7. Articles 4 and 8 do not determine the Member State’s 
responsibility by basing it on the way of arrival/presence of an asylum seeker in the territory of a Member 
State. On the criteria laid down in the Dublin Convention see chapter 1, 1.5.        
162 Revisiting the Dublin Convention, par. 53. 
163 Evaluation of the Dublin Convention, 4. See also chapter 3, 3.4.5. 
164 Supra 162, par. 46. 
165 Dublin Convention, Art. 1. 
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supervisory body, in order to make the system of determining the responsible Member 
State more effective.       
 
 
2.2.2   New hierarchy of criteria  
 
Article 63(1) (a) TEC specifically provides for the adoption of criteria and mechanisms for 
determining which Member State is responsible for considering an application for asylum 
submitted by a national of a third country in one of the Member States. The new legal 
measure, replacing the 1990 Dublin Convention, was given the form of a Council 
Regulation, known as ‘Dublin II’. It is based on the same principles as the Dublin 
Convention, namely the idea that in the area within which free movement of persons is 
guaranteed, each Member State is responsible to all the other Member States for its 
actions or its failure to act concerning the entry and residence of third-country nationals 
and it must thus bear the consequences thereof. This approach is also reflected in the 
criteria for allocating responsibility, the effect of which is strengthened by the hierarchical 
order in which they shall be applied.  
 
The Member State responsible should be determined on the basis of the situation at the 
time when the asylum seeker first lodged his/her application with a Member State. 
Special arrangements apply in cases where the applicant is an unaccompanied minor.166 
Special attention is also paid to family members, according to the principle of family 
unity.167 In essence the criteria listed in the ‘Dublin II’ Regulation are similar to those in 
the Dublin Convention:168

 
1. Where the asylum seeker is in possession of a valid residence document, the 

Member State which issued the document is responsible for examining the 
application for asylum (Article 9(1)). 

   
2. Where the asylum seeker is in possession of a valid visa, the Member State which 

issued the visa is responsible for examining the application for asylum, except when 
the visa was issued when acting for or on a written authorisation of another Member 
State. In such cases the latter Member State is responsible for examining the 
application (Article 9(2)).169  

 
3. In cases when the asylum seeker holds more than one valid residence document or 

visa issued by different Member States, the responsibility for examining the 
application for asylum is undertaken by the Member State in the following order: 

 
In the first place the responsibility lies with the Member State which issued the 
residence document conferring the right to the longest period of residency. When the 
periods of validity are identical, the Member State which issued the residence 
document having the latest expiry date is responsible.  

 

                                                 
166 Dublin II, Art. 6.  
167 Id., Art. 7, 8, 14.      
168 Id., Chapter III (Art. 5-14).     
169 However, when a Member State first consults a central authority of another Member State, in particular 
for security reasons, the latter’s reply to the consultation does not constitute a written authorisation within the 
meaning of this provision.   
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When the various visas are of the same type, the Member State which issued the 
visa having the latest expiry date has the responsibility.170 In cases when there are 
visas of different types, the Member State which issued the visa having the longest 
period of validity is responsible for examining the application for asylum. This does 
not hold true in cases where their periods of validity are identical. Then the 
responsibility lies on the Member State which issued the visa having the latest expiry 
date (Article 9(3)). 

 
4. Where the asylum seeker is in the possession of one or more residence documents 

which have expired less than two years before or one or more visas which have 
expired less that six months before, and which enabled him actually to enter the 
territory of a Member State, the same criteria apply as in the three cases mentioned 
above. This is true unless the applicant has left the territory of the Member State(s) 
(Article 9(4)). 

 
5. Where the asylum seeker is in possession of one or more residence documents 

which have expired more than two years before or one or more visas which have 
expired more than six months before, and enabled him to enter the territory of a 
Member State – in cases when the applicant has not left the territories of the 
Member States – the Member State in which the application is lodged is 
responsible171 (Article 9(5)). 

 
6. Where it is proved that an asylum seeker has irregularly crossed the border into a 

Member State by land, sea or air having come from a third country, the Member 
State entered in this manner is responsible for examining the application for asylum. 
This responsibility will cease twelve months after the date on which the irregular 
border crossing took place (Article 10(1)).172  

 
7. When a Member State cannot or can no longer be held responsible - in accordance 

with the previous criterion – that the asylum seeker, who has entered the territories 
of the Member States irregularly or whose circumstances of entry cannot be 
established, at the time of lodging the application has been previously living for a 
continuous period of at least five months in a Member State, that Member State is 
responsible for examining the application for asylum (Article 10(2)). 

 
8. If the applicant has been living for periods of time of at least five months in several   
      Member States, the Member State where he stayed most recently is responsible for   
      examining the application (Article 10 (2)). 
 
9. If an application for asylum is made in an international transit area of an airport of a 

Member State by a third-country national, that Member State is responsible for 
examining the application (Article 12). 

                                                 
170 The ‘Dublin II’ Regulation distinguishes between and defines four types of visas: long-stay visa, short-
stay visa, transit visa and airport transit visa (Art. 2).   
171 The fact that a residence document or visa were issued on the basis of a false or presumed identity or on 
submission of forged, counterfeit or invalid documents, shall not prevent responsibility being allocated to the 
Member State which issued it. Nevertheless, the Member State issuing the residence document or visa is 
not responsible if it can prove that fraud was committed after the document or visa had been issued.   
172 Problems which are likely to arise with this criterion concern the evidence and proof of the irregular 
crossings, as well as the exact date of the irregular crossing essential for counting the time limits of twelve 
months set by the ‘Dublin II’ Regulation.   
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10. Where no Member State responsible for examining the application for asylum can be 

designated on the basis of the criteria listed in this Regulation, the first Member State 
with which the application for asylum was lodged is responsible for examining it 
(Article 13).173 

 
   
2.2.3   Evaluation of the ‘Dublin II’ Regulation 
 
The purpose of this Regulation is to lay down in Community law criteria and mechanisms 
for determining the Member State responsible for examining an asylum application, 
which create mutual rights and obligations between the Member States.174 These rights 
and obligations cannot be created by the Member States acting in isolation and can, in 
view of the scope and effects of this measure, be better achieved at Community level.175 
‘Dublin II’ was designed to replace an instrument of public international law (the Dublin 
Convention). The instrument which meets these conditions in the Community law is a 
regulation, which according to Article 249 TEC shall have general application and shall 
be binding in its entirety and directly applicable in all Member States. Referring to the 
direct applicability in all Member States, there is, however, a discrepancy: Title IV TEC is 
not applicable in the United Kingdom and Ireland, unless these countries decide 
otherwise, pursuant to the provisions set out in the Protocol on the position of the United 
Kingdom and Ireland attached to the Treaties (TEC, TEU). Pursuant to the Protocol on 
the position of Denmark attached to the Treaties, Title IV TEC does not apply to 
Denmark either.  
According to the Preamble to the ‘Dublin II’ Regulation (paragraphs 17 and 18), the 
United Kingdom and Ireland gave notice of their wish to take part in the adoption and 
application of this Regulation. Denmark, on the other hand, does not take part in the 
adoption of this Regulation and is not bound by it or subject to its application. The Dublin 
Convention still applies between Denmark and the other EU Member States, as well as 
Iceland and Norway. 
 
In comparison to the Dublin Convention, the ‘Dublin II’ Regulation comprises some 
additional criteria governing the Member States’ responsibility; however the fundamental 
change is that this new legal instrument was adopted within the Community framework. 
The control mechanisms are therefore different from those under the Dublin Convention. 
Moreover, this Regulation, by being a Community legal instrument, is also closely 
interrelated with other Community instruments on asylum law (especially asylum 
procedures). By applying this Regulation, it should be more feasible to achieve 
coherency within the Common European Asylum System.176  

                                                 
173 In addition, another criterion has been established according to Art. 18 of the Temporary Protection 
Directive (2001/55/EC): the Member State responsible for considering an asylum application submitted by a 
person enjoying temporary protection shall be the Member State which has accepted his transfer into its 
territory.     
174 Dublin II, Art. 1. 
175 Id., Preamble, par. 16. 
176 To give an example on the link between the Community instruments, dealing with asylum procedures, 
Art. 4(1) of the ‘Dublin II’ Regulation states that the process of determining the Member State responsible 
under this Regulation shall start as soon as an application for asylum is first lodged with a Member State. 
This procedure should be therefore understood as an admissibility procedure, in conformity with the Asylum 
Procedures Directive, since it precedes the examination of the substance of the application for asylum and 
should be therefore started as soon as the application is submitted. On the Amended Proposal to the 
Asylum Procedures Directive COM(2002) 326 final/2 see chapter 2, 2.5.  
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The same set of objectives as used to evaluate the Dublin Convention, were used for the 
Dublin II Regulation, in order to evaluate whether the Dublin II redressed the 
shortcomings of the Dublin Convention.177 The following observations are the result of 
this evaluation:   
 
One of the objectives set by the Proposal for the ‘Dublin II’ Regulation178 was to prevent 
abuse of asylum procedures in the form of multiple applications submitted 
simultaneously or successively by the same person in several Member States with the 
sole aim of extending his/her stay in the European Union. There are two possible ways 
how a procedure for determining the responsible Member State can be prolonged: 
multiple applications lodged by one asylum seeker and multiple examinations of an 
asylum application successively by several Member States. As far as the latter case is 
concerned, it can occur when a Member State makes use of its discretionary power to 
examine an asylum application lodged with it by a third-country national, even though it 
is not responsible under the criteria laid down in this Regulation. Since this Member 
State becomes the State responsible within the meaning of the ‘Dublin II’ Regulation and 
assumes all the obligations associated with such responsibility, it has to inform the other 
Member States concerned. Otherwise it could happen that examination of an application 
is carried out simultaneously in two Member States. This can happen without any fault 
on the applicant’s side, but as a result of the application of the ‘sovereignty clause’. One 
innovation in this respect is that the asylum seeker’s consent with the examination of 
his/her case by a Member State that is not responsible under the hierarchy of criteria, is 
not required in the Dublin II.    
 
Still another case which could lead to multiple examinations of an asylum application 
successively by several Member States can arise as a consequence of the expiry of time 
limits, whereby the responsibility of a Member State is ended or where responsibility is 
assigned to the Member State on whose territory the asylum seeker is present.179  
 
Taking all this into consideration, it can be concluded that the ‘Dublin II’ Regulation has 
not completely rectified the drawbacks of the Dublin Convention, regarding multiple 
applications lodged by asylum seekers or multiple examinations of these applications 
successively by several Member States. An effective prevention of multiple examinations 
of asylum applications does not depend entirely on the legislation in force. Efficient 
implementation of the legislation, as well as co-operation among the Member States 
(including mutual exchange of information) plays a significant role. 
 
The Dublin Convention aimed to end the cases of the so-called ‘refugees in orbit’. 
However, it did not manage to prevent such cases occurring outside the European Union 
since a clear interpretation of the concept of a ‘safe third country’ was lacking at the 
time, what could increase the risk of generating this phenomenon.180  
 

                                                 
177 See chapter 2, 2.2.1. 
178 COM(2001) 447 final, 26.7.2001. 
179 For example Article 10 of the ‘Dublin II’ Regulation lays down that the responsibility of the Member State 
whose border was crossed irregularly shall cease 12 months after the date on which the irregular border 
crossing took place.   
180 Further see e.g. Marx, R.: Adjusting the Dublin Convention: New Approaches to Member State 
Responsibility for Asylum Applications, in European Journal for Migration and Law, vol. 3, 2001, 7-22. 
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The diction of Article 3(5) of the Dublin Convention and of Article 3(3) of the ‘Dublin II’ 
Regulation regarding the Member States’ retaining the right to send an asylum seeker to 
a third country (pursuant to their national laws and in compliance with the provisions of 
the 1951 Geneva Convention) is almost identical. A question thus arises if there has 
been an improvement in preventing the problem of ‘refugees in orbit’ occurring outside 
the EU territory. In this respect Article 27 of the Amended Proposal for the Asylum 
Procedures Directive181 should be noted. This provision can fill in the above-mentioned 
gap by giving the criteria for identification of a ‘safe third country’. Furthermore, it also 
takes into account the individual situation of an asylum applicant by assuring that where 
the third country does not permit the applicant for asylum in question to enter its territory, 
Member States should ensure that access to the procedure is given in accordance with 
the basic principles and guarantees described in the Asylum Procedures Directive.182 
Unfortunately, this Directive has not yet been formally adopted and therefore it is not 
possible to assess its contribution to the solving of the ‘refugees in orbit’ phenomenon.183  
 
It is necessary to emphasise that if the system of returns and readmissions of asylum 
seekers is to operate reliably, a workable system of readmission agreements with ‘safe 
third countries’ must be established.184 The Tampere Presidency Conclusions made a 
link between the common EU asylum and migration policy and the EU external policy 
(adoption of readmission agreements between the European Community and relevant 
third countries or groups of countries).185 These readmission agreements should always 
be in line with the “absolute respect of the right to seek asylum”186 and also should 
provide a sufficient safeguard against refoulement.      
 
Even though the system of returns and readmissions seems to be able to diminish the 
problem of ‘refugees in orbit’ outside the EU, at the same time it might attempt to extend 
the scope of the ‘Dublin II’ Regulation (the determination of the State responsible for 
examining an asylum application lodged in an EU Member State) to non-EU countries, 
and thus shift the responsibility of examining asylum applications to outside the EU. The 
return of asylum applicants to safe third countries can be carried out even when the 
Member States did not examine the application in substance, if the possibility of 
requesting refugee status exists in a safe third country.187          
 
In order to achieve an effectively operating Common European Asylum System, it is 
necessary to speed up all procedures forming the System. First of all one has to realise 
that there are actually two main procedures to comply with: one to determine the 
                                                 
181 COM(2002) 326 final/2.  
182 Id., Art. 27(4). 
183 On 29 April 2004 the Justice and Home Affairs Council reached a general approach on the Amended 
Proposal for a Council Directive on minimum standards on procedures in Member States for granting and 
withdrawing refugee status. Nevertheless, the ‘Asylum Procedures Directive’ still has not been formally 
adopted.  
184 See e.g. Agreement between the Government of the Hong Kong Special Administrative Region of the 
People's Republic of China and the European Community on the Readmission of Persons Residing without 
Authorisation, 27 November 2002; Agreement between the Democratic Socialist Republic of Sri Lanka and 
the European Community on the Readmission of Persons Residing without Authorization: SEC (2003) 255, 
21 March 2003; Agreement between the European Community and the Macao Special Administrative 
Region of the People's Republic of China on the Readmission of Persons Residing without Authorisation: OJ 
2004 L 143/97, 30 April 2004; Agreement between the Republic of Albania and the European Community on 
the Readmission of Persons Residing without Authorisation: COM(2004) 92, 12 February 2004. 
185 Tampere, par. 27. 
186 Id., par. 13. 
187 Supra 181, cf. Art. 27(1) (d). 
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Member State responsible for examining the asylum application and the other to 
examine the asylum claim in substance. The latter procedure is regulated by the national 
law of the responsible Member State, which should be in conformity with the minimum 
standards agreed within the EU. As regards the speed of the procedures, this very much 
depends on the time limits set by the laws.  
 
The Member State responsible for examining an asylum application in substance should 
be determined as quickly as possible; for example, by laying down a reasonable time 
limit to make such a decision. Arrangements for taking charge and taking back 
(readmission between the Member States)188 are similar to those in the Dublin 
Convention. However there are significant differences concerning the time limits: the 
deadline for submitting a request to take charge is reduced from six months, under the 
Dublin Convention, to a maximum of three months.189 Where the request to take charge 
of an asylum applicant is not made within three months, responsibility for examining the 
application shall lie with the Member State in which the application was originally lodged. 
It is also possible for the requesting Member State to ask for an urgent reply. The period 
within which the reply is expected shall be then at least one week.  
 
According to Article 19(3), (4) of the ‘Dublin II’ Regulation, the transfer of an applicant 
from the Member State in which the application for asylum was lodged to the Member 
State responsible shall be carried out in accordance with the national law of the first 
Member State; and as soon as practically possible after a consultation between the 
Member States concerned. The transfer should take place at the latest within six months 
of the acceptance of the request that charge be taken, or of the decision on an appeal or 
review, where there is suspensive effect. Where the transfer does not take place within 
the six-month time limit, responsibility shall lie with the Member State in which the 
application for asylum was lodged. The deadlines for implementing transfers can be 
extended up to a maximum of one year, if the transfer cannot be carried out due to 
imprisonment of the asylum seeker or up to a maximum of eighteen months if the 
asylum seeker absconds.           
   
The deadlines for granting and withdrawing refugee status should be also consistent 
with the shorter procedural deadlines introduced by the ‘Dublin II’ Regulation. This is 
essential in order to ensure that applications for asylum are processed expeditiously. 
Concerning a speedy asylum system, it could be concluded that some progress has 
been achieved by the Dublin II. Nonetheless, as mentioned above, the time limits set by 
one legal instrument must be in line with the time limits set by the other related 
instruments. Only in this manner can uniformity within the Common European Asylum 
System be expected.   
 
The unity of families is another subject reconsidered and dealt with in the ‘Dublin II’ 
Regulation. As the discussions on the Dublin Convention pointed out, by limiting family 
reunification to cases where a family member was already legally residing in one of the 
Member States as a recognised refugee, the policy focused more on the refugee status 
than on the family ties.  
 
“Where the asylum seeker has a family member, regardless of whether the family was 
previously formed in the country of origin, who has been allowed to reside as a refugee 

                                                 
188 Dublin II, Art. 16-20. 
189 Id., Art. 17(1). 
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in a Member State”190 or “whose application has not yet been the subject of a first 
decision regarding the substance”191, that Member State shall be responsible for 
examining the application for asylum, provided that the persons concerned so desire. 
This formulation is broader than the one laid down in Article 4 of the Dublin Convention. 
However, regarding family reunification, the Member States should also make extensive 
use of their rights pursuant to Articles 3(2) and 15 of ‘Dublin II’,192 to ensure the 
examination of asylum applications where a family member is legally residing in a 
Member State’s territory under other grounds (e.g. temporary protection or subsidiary 
protection) by that Member State. Otherwise, reunification of many families might be 
obstructed.  
 
It should be noted that the above-mentioned restriction does not apply to 
unaccompanied minors. A new criterion to protect family unity was added for cases 
when the applicant for asylum is an unaccompanied minor. The Member State 
responsible for examining the application should then be the one “where a member of 
his or her family is legally present, provided that this is in the best interests of the 
minor”.193 The scope of this Article is therefore wider, and covers any family member 
legally present in a Member State. This brings about the question why this principle does 
not apply to all groups of asylum seekers.          
 
The last objective to be examined concerns the distribution of asylum applications within 
the EU Member States. If only the ‘responsibility criteria’ of the ‘Dublin II’ Regulation are 
applied in order to determine which Member State is to examine an asylum application, it 
is logical that the distribution is not based on the Member State’s capacity to receive a 
certain number of asylum applicants, but only on a set of agreed criteria. These criteria 
seem to be based on the idea that responsibility shall be attributed to the Member State 
most involved in the asylum seeker’s entry into or presence in the EU territory (by 
granting him a residence permit or a visa, by insufficiently guarding its external borders, 
or by authorising entry without a visa).  
 
The adoption of a new legal instrument on determination of the Member State 
responsible for examining an asylum application lodged in one of the Member States by 
a third-country national provided a good opportunity to mend the drawbacks of the 
Dublin Convention. Although not much seems to have changed with the new Regulation 
(with the exception of, for example, the shortened time limits for requests to take 
charge), which largely retains the substance of the original convention; there is still room 
for improvements during its application.194 The ‘Dublin II’ Regulation has first to be 
applied in practice for a reasonable time. More time is then also needed to make an 
accurate assessment on the ‘Dublin II’ mechanism. Article 28 of this Regulation states 
that three years after its coming into force,195 at the latest, the Commission shall report to 
the European Parliament and the Council on its application and, where appropriate, shall 
                                                 
190 Id., Art. 7. 
191 Id., Art. 8.  
192 Article 3(2) of the ‘Dublin II’ Regulation corresponds with Article 3(4) of the Dublin Convention (the 
‘sovereignty clause’); Article 15 of the ‘Dublin II’ Regulation corresponds with Article 9 of the Dublin 
Convention (the ‘humanitarian clause’).  
193 Dublin II, Art.6. 
194 See also Commission Regulation (EC) No 1560/2003 of 2 September 2003 laying down detailed rules for 
the application of Council Regulation (EC) No 343/2003 establishing the criteria and mechanisms for 
determining the Member State responsible for examining an asylum application lodged in one of the 
Member States by a third-country national, OJ L 222, 5.9.2003, 3.  
195 The ‘Dublin II’ Regulation entered into force on 25 February 2003.  
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propose necessary amendments. It is likely that after the three-year time period it will 
become clearer what the impact of this Community instrument is on the distribution of 
asylum applications within the Member States.  
 
 
2.2.4   Eurodac 
 
“The European Council urges the Council to finalise promptly its work on the system for 
the identification of asylum seekers (Eurodac).”196

 
On 11 December 2000, the Council adopted a Regulation concerning the establishment 
of Eurodac for the comparison of fingerprints for the effective application of the Dublin 
Convention.197 The Council Regulation establishing Eurodac is still in force. Where 
reference is made to the Dublin Convention, such reference should be now taken as 
reference made to the ‘Dublin II’ Regulation.198  
 
Eurodac consists of a Central Unit, a computerised central database, in which data are 
processed for the purpose of comparing the fingerprint data of applicants for asylum and 
of other categories of aliens specified in the Regulation, along with means of data 
transmission between the Member States and the central database. In the central 
database only data concerning the Member State of origin, place and date of the 
application for asylum, fingerprint data, sex, reference number by the Member State of 
origin,199 the date on which the fingerprints were taken, the date on which the data were 
transmitted to the Central Unit, the date on which the data were entered in the central 
database, details in respect of the recipient of the data transmitted and the date of 
transmission shall be recorded.200 After recording the data in the central database, the 
Central Unit shall destroy the media used for transmitting the data, unless the Member 
State of origin has requested their return.201 Each set of data, as referred to in Article 
5(1), shall be stored in the central database for ten years from the date on which the 
fingerprints were taken. Upon expiry of this period, the Central Unit shall automatically 
erase the data from the central database.202  
 
In connection with the asylum procedures, the Eurodac system is to determine whether 
a person applying for asylum has already applied in one of the Member States before. 
The aim of the Eurodac system is to put an end to multiple asylum applications, or so-
called ‘asylum-shopping’. It is equally essential that this system complies with human 
rights obligations.  An independent body has therefore been established, in order to 

                                                 
196 Tampere, par. 17. 
197 Supra 52. 
198 Dublin II, Art. 24.  
199 For the purposes of the Council Regulation 2725/2000 “Member State of origin” means: 
- in relation to an applicant for asylum, the Member State which transmits the personal data to the Central 
Unit and receives the results of the comparison; 
- in relation to an alien apprehended in connection with the irregular crossing of an external border, the 
Member State which transmits the personal data to the Central Unit; 
- in relation to an alien found illegally present in a Member State, the Member State which transmits such 
data to the Central Unit and receives the results of the comparison.     
200 Supra 52, Art. 5(1).  
201 Id., Art. 5(2).  
202 Id., Art. 6.  
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ensure that the data will not be used by police for other purposes and will not be passed 
on to the applicants’ countries of origin.203    
 
 
2.3   Reception   
             
“This (Common European Asylum) System should include, in the short term, …common 
minimum conditions of reception of asylum seekers,…”204  
 
To ensure asylum applicants a dignified standard of living in the European Union, it 
proved necessary to set up minimum standards for their reception conditions. These 
minimum conditions were established by a Council Directive laying down minimum 
standards for the reception of asylum seekers (the Reception Directive)205 in accordance 
with Article 63(1) (b) TEC. Reception conditions mean the full set of measures that 
Member States grant to asylum seekers in accordance with the Directive in question. 
Because this legal instrument is a directive, it is binding as to the result to be achieved 
on each Member State to which it is addressed, but leaves to the national authorities the 
choice of form and methods.206     
 
In April 2001 the Commission submitted a Proposal for a Council Directive on minimum 
standards on the reception of applicants for asylum in the Member States.207 As 
declared in the Explanatory Memorandum to this Proposal, besides other reports, 
studies and consultations, the ‘foundation’ materials were used to draft the Proposal 
were the European Council Conclusions of December 2000;208 the Reception Conditions 
Study, delivered by the Commission at the beginning of November 2000;209 and written 
and oral comments expressed on the Commission’s discussion paper. 
 
The Reception Directive is composed of five main sets of rules (as was the Proposal for 
this Directive):  
  
The first group concerns the most general provisions, including the purpose (Article 1) 
and the scope (Article 3) of this legal instrument, as well as the definitions of the 
concepts that are relevant for its clear understanding (Article 2). The purpose of this 
Directive is to lay down minimum standards for the reception of asylum seekers in the 
Member States, i.e. to lay down comparable living conditions in all Member States of the 
European Union. Regarding the scope, it should apply to all third-country nationals and 
stateless persons who make an application for asylum at the border or in the territory of 
a Member State, as long as they are allowed to remain in the territory as asylum 
seekers. This holds true also for their family members, if they are covered by such 
application for asylum, according to the national law of the given Member State.  
                                                 
203 BBC news of 15 January, 2003; see also Commission staff working paper First Annual Report to the 
Council and the European Parliament on the activities of the Eurodac Central Unit, SEC(2004) 557, 
5.5.2004.    
204 Tampere, par. 14. 
205 Council Directive 2003/9/EC of 27 January 2003, OJ L 031, 6.2.2003, 18. The Reception Directive 
entered into force on 6 February 2003; the transposition deadline was 6 February 2005.  
206 Cf. Art. 249 TEC.  
207 COM(2001) 181 final, 3.4.2001 (further referred to as the Proposal for the Reception Directive) 
208 Nice European Council, 7-10 December 2000.    
209 A Study on the legal framework and administrative practices in the Member States of the European 
Union regarding reception conditions for asylum seekers, displaced persons and other persons seeking 
international protection.  
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On the other hand, this Directive does not apply in cases of requests for diplomatic or 
territorial asylum submitted to representations of the Member States abroad. Neither 
should it apply when the provisions of the Council Directive on minimum standards for 
giving temporary protection in the event of mass influx of displaced persons and on 
measures promoting a balance of efforts between Member States in receiving such 
persons and bearing the consequences thereof (the Temporary Protection Directive)210 
apply.       
 
The second set of rules focuses on the reception conditions that in principle should be 
granted at all stages and in all asylum procedures. These include information (Article 5), 
documentation (Article 6), residence and freedom of movement (Article 7), further 
material reception conditions like housing, food, clothing and daily expenses allowance 
(Article 13), medical care (Article 13), unity of the family (Article 8) and schooling and 
education of minors (Article 10). Certain reception conditions, like access to labour 
market (Article 11) or vocational training (Article 12), should not be denied, when an 
applicant for asylum is not responsible for the length of the procedure and he has been 
in the procedure for a long period of time.  
 
Pursuant to the general provisions on reception conditions, as laid down in Chapter II of 
the Reception Directive, state authorities must inform asylum applicants within fifteen 
days of lodging an application what their rights and obligations are, as well as 
information about organisations or persons who can provide legal or other assistance.211

  
Within three days after lodging the application with the competent authority of a Member 
State, the applicant is provided with a document issued on his own name, certifying his 
status as an asylum seeker or testifying that he is allowed to stay in the territory of the 
Member State whilst his application is pending or being examined. In specific cases, 
during the examination of an application for asylum, Member States may provide 
applicants with other evidence than the aforementioned document. Such document must 
be valid for as long as the asylum seeker is authorised to remain in the territory of the 
Member State concerned or at its border. When serious humanitarian reasons arise and 
these require the presence of the asylum seeker in another State, the Member State 
may provide him/her with a travel document.212  
 
Asylum seekers may move freely within the territory of the host Member State or within 
an area assigned to them by that Member State, under certain conditions. When it 
proves necessary, for example for legal reasons or reasons of public order, Member 
States may confine an applicant to a particular place in accordance with their national 
law. Member States shall also provide for the possibility of granting applicants temporary 
permission to leave the place of residence.213  
 
As regards families, Member States shall take appropriate measures to maintain, as far 
as possible, family unity as present within their territory. Education of minors shall be 
provided under similar conditions as for the nationals of the host Member State. Access 
to the education system shall not be postponed for more that three months from the date 
                                                 
210 Council Directive 2001/55/EC of 20 July 2001, OJ L 212, 7.8.2001, 12. On the Temporary Protection 
Directive further see chapter 2, 2.6.   
211 Art. 5. See also the Proposal for the Reception Directive, Commentary on Article 5.   
212 Reception Directive, Art. 6. 
213 Id., Art. 7. 
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the application for asylum was lodged by the minor or the minor’s parents. Regarding 
employment, Member States shall determine a period of time during which an applicant 
shall not have access to the labour market. This period starts from the date on which an 
application for asylum was submitted.214   
 
The third group of rules sets the minimum standards of some reception conditions, which 
were also mentioned in the previous group, namely general rules on material reception 
conditions and health care,215 which the Member States are required to ensure. The 
living conditions of asylum applicants must be dignified at all times. Moreover, in cases 
where the applications are considered admissible or when the procedure in place takes 
too long, the living conditions should be improved above the minimum standards. 
Special needs of applicants should also be taken into consideration (e.g. minors, 
disabled people, elderly people, pregnant women). Modalities for material reception 
conditions are set in Article 14. These are for instance when housing is provided in kind, 
instead of a sum of money allocated for that purpose. Such different conditions shall 
cover basic needs in all cases. Member States may set those modalities different from 
those provided for in this Article in exceptional cases and only for a reasonable period, 
which shall be as short as possible.  
 
Member States may require asylum applicants to cover or contribute to the cost of the 
material reception conditions and of the health care, if the applicant has sufficient 
resources. Concerning health care, Member States shall provide the applicants with 
necessary health care, including at least emergency care and essential treatment of 
illness. Applicants, who have special needs in this respect, will be provided with other 
necessary medical care or other assistance.216

 
The provisions for reducing or withdrawing access to some or all reception conditions 
form the fourth group of rules.217 They intend to ensure that the reception system is not 
abused. Decisions on reduction, withdrawal or refusal of reception conditions or 
sanctions shall be taken individually, objectively and impartially and reasons shall be 
given. However, access to emergency health care shall be ensured under all 
circumstances. Member States shall guarantee that material reception conditions are not 
withdrawn or reduced before a negative decision is taken. At the same time, the 
possibility of a review of such decisions is of the utmost importance, since the reduction 
or withdrawal of reception conditions can affect the standard of living of the applicants. 
Asylum seekers may appeal any reductions of their benefits within the procedures laid 
down in the national law. At least in the last instance the possibility of an appeal or a 
review before a judicial body must be granted.218  
 
Finally, several rules have been outlined to assure complete implementation of the 
Reception Directive, and also the improvement of the efficiency of the reception 
systems. This applies to both national and Community level and covers co-operation, 
guidance, monitoring and control systems, training of staff and allocation of the 

                                                 
214 Id., Art. 8, 10, 11. 
215 Id., Art. 13. 
216 Id., Art.14, 15. 
217 Id., Art.16. 
218 Id., Art.21. 
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necessary resources in connection with the national provisions enacted to implement 
this Directive.219       
 
As mentioned above, the material reception conditions include daily expenses 
allowance, housing, food and clothing and can be provided in kind, as financial 
allowances or in vouchers. If the differences of reception conditions between various 
Member States remain too great, this could lead to overloading those Member States, 
which provide for reception standards that are exceptionally generous in comparison 
with other Member States. Although the Reception Directive sets minimum standards for 
the reception of asylum seekers (further referred to as the minimum standards for 
reception); Member States retain the power to introduce or retain more favourable 
provisions.220   
 
The harmonisation of conditions for the reception of asylum seekers among the Member 
States intends to limit the secondary movements of asylum seekers, usually caused by 
the variety of conditions for the reception of asylum seekers in different Member 
States.221  
 
Chapter VI of the Reception Directive involves actions to improve the efficiency of the 
reception system by establishing co-operation between the Member States and the 
Commission, meaning that the Member States shall regularly inform the Commission on 
the data concerning the number of persons, broken down by sex and age, covered by 
reception conditions and provide full information on the type and format of the 
identification documents provided for by Article 6.222  
 
The United Kingdom, Ireland and Denmark, having a special position as far as Title IV 
TEC is concerned, gave the following notice of their wish to take part in the adoption and 
application of this Directive: in accordance with the special Protocols, the United 
Kingdom gave notice of its wish to take part in the adoption and application of this 
Directive; Ireland is not participating in its adoption. Consequently, its provisions do not 
apply to Ireland. Nor is Denmark participating in the adoption of the Reception Directive, 
and therefore is not bound by it or subject to its application.223

 
There are two key aims of the Reception Directive. One aim is to ensure a minimum 
standard to be offered in each of the EU Member States, which must not in any case be 
below the level set by this Directive. The other aim seems to point at the prevention of 
the secondary movements of asylum seekers. Secondary movement of asylum seekers 
occur when they, after lodging their asylum claim and whilst the Member State is 
examining that claim, leave the State and look for better conditions elsewhere.  
 
One could ask oneself which of those aims is actually the central objective of the 
Reception Directive. According to the formulation used in the Directive, the main 
purpose is to lay down minimum standards for the reception of asylum seekers in the 
Member States, so as to ensure them a dignified standard of living. In addition, the 
Preamble to the Reception Directive states that the harmonisation of conditions for the 
                                                 
219 Id., Chapter VI (Art. 22-24); see also the Proposal for the Reception Directive, Explanatory Memorandum 
/ An overview of the standards in the proposal.  
220 Reception Directive, Art.4.    
221 Id., Preamble, par. 8.  
222 Id., Art.22. 
223 Id., Preamble, par. 19-21.  
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reception should help to limit the secondary movements of asylum seekers influenced by 
the variety of conditions for their reception in different Member States. This ‘secondary’ 
aim might seem to be more difficult to achieve since there is a natural human tendency 
to look for better living conditions. Even with this set of minimum standards, there might 
be countries that would offer more favourable conditions, which will indirectly promote 
the secondary movement phenomenon.   
 
In this respect another issue is worth noting - the broad discretionary capacity that has 
been granted to the Member States. They are allowed to decide, for example, on the 
scope of the Reception Directive (if it applies also to those applying for subsidiary 
protection224),225 on schooling and education of minors (whether or not to provide 
education to children in accommodation centres),226 on the freedom of movement and 
residence,227 on asylum seekers’ access to employment,228 or on reduction or withdrawal 
of reception conditions.229

 
This broad discretionary power conferred upon the Member States by the Reception 
Directive may prevent its aim to ensure “comparable conditions in all Member States.”230 
Besides, the current general attitude of the public towards applicants for asylum, as well 
as the political and social connotations of asylum-related issues, might play a significant 
role in the quality of the asylum seekers’ reception and living conditions.  
 
 
2.4   Qualification     
                
“This system should include, in the short term,…the approximation of rules on the 
recognition and content of the refugee status. It should also be completed with measures 
on subsidiary forms of protection offering an appropriate status to any person in need of 
such protection.”231   
 
On 29 and 30 April 2004, a Justice and Home Affairs (JHA) Council took place in 
Luxembourg, where the EU justice and home affairs ministers reached formal 
agreement on one of the key texts setting out common rules on asylum – an instrument 
setting out the criteria for refugee status in the European Union and for the subsidiary 
protection for persons who otherwise need international protection.232 This Directive 
(further referred to as the Qualification Directive) also sets out the minimum rights and 

                                                 
224 On the ‘subsidiary protection’ see chapter 2, 2.4.3.   
225 Reception Directive, Art.3(4).  
226 Id., Art.10.  
227 Id., Art.7. 
228 Id., Art.11. 
229 Id., Art. 16.  
230 Cf. Preamble, par. 7.  
231 Tampere, par. 14. 
232 The deadline for adopting the EU legal instruments on asylum was 1 May 2004. The ‘Qualification 
Directive’ was thus agreed on the very last moment before this deadline. Agreement on this Directive before 
1 May was possible after the recent approval of a new immigration law in Germany which cleared the way 
for the country to negotiate on this issue. Outstanding issues still remained on the ‘Asylum Procedures 
Directive’, which sets out the procedures to grant and withdraw refugee status. Despite the fact that the time 
limit for its formal adoption expired, this Directive remained pending. Nonetheless, political agreement was 
reached during the Luxembourg JHA Council. On the ‘Asylum Procedures Directive’ further see chapter 2, 
2.5.    

 56



benefits for those granted refugee status or subsidiary protection.233 The Qualification 
Directive, based on Article 63(1) (c) TEC, applies to all EU Member States except 
Denmark.234

 
This long-awaited Directive was welcomed very enthusiastically by some representatives 
of national governments and EU officials, considering it as an important step forward to a 
Common European Asylum System:  
 
“I think we now have an important body of legislative instruments in the Union”, Irish 
Justice Minister Michael McDowell said.235  
 
“I believe it is the jewel of the crown of the first phase of the Common European Asylum 
System”, Justice and Home Affairs Commissioner Antonio Vitorino said, adding that the 
Commission was “very happy” with the result of the negotiations.236  
 
The Directive was formally adopted by the Council on 29 April 2004 and its adoption 
represents a further step towards the development of a Common European Asylum 
System, as called for in Tampere.237 The key provisions of the Qualification Directive will 
now be analysed, in order to assess its conformity with the Tampere goals: 
 
On 22 October 2002, the European Parliament generally welcomed the Directive and 
approved the proposal,238 but with amendments.239 The various recommendations for 
amendments were aimed principally at expanding the scope of the Directive to apply to 
all persons and not only to third-country nationals and stateless persons; the removal of 
a provision including ‘quasi-state authorities’ as agents of protection; establishing parity 
of treatment between refugees and beneficiaries of subsidiary protection, especially in 
terms of access to employment; and addressing the lack of provisions on the 
mechanism to track what happens to failed asylum applicants who are returned, in order 
to monitor the quality of decision-making within the EU. However, the amendments 
proposed by the Parliament were not included in the Directive.240 This is regrettable 
since the Parliament’s proposals for amendments would have made the qualification 
procedure fairer and it would have allowed a quality control system for the decision-
making.    

                                                 
233 The Council Directive 2004/83/EC of 29 April 2004 on minimum standards for the qualification of third 
country nationals and stateless persons as refugees or as persons who otherwise need international 
protection and the content of the protection granted (OJ L 304, 30.9.2004, 12) entered into force on 20 
October 2004; transposition deadline: 10 October 2006.   
234 Id., Preamble, par. 40. In accordance with Art. 1 and 2 of the Protocol on the position of Denmark, 
annexed to the TEU and to the TEC, Denmark is not taking part in the adoption of this Directive and is not 
bound by it or subject to its application.    
235 Spiteri, S.: EU agrees common rules on refugee status, in Euobserver/Brussels, 31 March 2004.        
236 Ibid. 
237 Tampere, par. 14. 
238 Proposal for a Council Directive on minimum standards for the qualification and status of third country 
nationals and stateless persons as refugees or as persons who otherwise need international protection, 
COM(2001) 510, 12.9.2001 (further referred to as the Proposal for the Qualification Directive). 
239 See European Parliament legislative resolution on the proposal for a Council directive on minimum 
standards for the qualification and status of third country nationals and stateless persons as refugees or as 
persons who otherwise need international protection, COM(2001) 510 – C5-0573/2001 – 2001/0207(CNS); 
OJ C E/2003/300/ 134. 
240 ECRE Information Note on the Council Directive 2004/83/EC of 29 April 2004 on minimum standards for 
the qualification of third country nationals and stateless persons as refugees or as persons who otherwise 
need international protection and the content of the protection granted (IN 1/10/2004/ext/CN), 2.  
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The purpose of the Qualification Directive is to establish minimum standards for the 
qualification of third-country nationals and stateless persons as refugees or beneficiaries 
of subsidiary protection within EU Member States; and also the minimum levels of rights 
and benefits attached to the protection granted.241 The Qualification Directive only 
applies to persons who are third-country nationals or stateless persons. Family members 
are defined as the beneficiary’s spouse or unmarried partner in a stable relationship and 
their unmarried and dependent minor children, who are present in the Member State 
where the application for international protection is made.242 Surprisingly, to be defined 
as family member by this Directive, one has to be present in the same Member State in 
relation to the application for international protection. Considering the situation of 
persons, who had to flee torture or persecution, this limitation can become an obstacle 
for the person’s family reunification.   
 
The ‘refugee’ definition under Article 2 (c) reflects Article 1 A (2) of the 1951 Geneva 
Convention on Refugees; nevertheless it is limited to a “third-country national” and 
“stateless person”, contrary to “any person” as laid down in the Geneva Convention. The 
Directive therefore does not include nationals of the Member States of the European 
Union.243 This might bring about an infringement of Article 3 of the 1951 Geneva 
Convention stating that “the Contracting States shall apply the provisions of this 
Convention to refugees without discrimination as to race, religion or country of origin”. 
Moreover, the Tampere Presidency Conclusions called for a European Union, fully 
committed to the obligations of the Geneva Convention and other relevant human rights 
instruments.244     
 
As appears from the title of the Qualification Directive, the standards agreed on are 
minimum standards only. The Preamble and also Article 3 of this Directive encourage 
the Member States to introduce or retain more favourable standards for determining who 
qualifies as a refugee or as a person eligible for subsidiary protection, and for 
determining the content of international protection, in so far as those standards are 
compatible with this Directive.245  
 
 
2.4.1   Assessment of applications  
 
Article 4 reflects the assessment of facts and circumstances regarding the applicant. A 
positive aspect is that the assessment of applications should be carried out on an 
individual basis (par. 3). Member States may consider it the duty of the applicant to 
submit as soon as possible all elements needed to substantiate the application for 
international protection. In co-operation with the applicant, it is the duty of the Member 
State to assess the relevant elements of the application (par. 1).   
 
“It is a general legal principle that the burden of proof lies on the person submitting a 
claim. Often, however, an applicant may not be able to support his statement by 

                                                 
241 Qualification Directive, Art. 1. 
242 Id., Art. 2 (h). 
243 Paragraph 13 of the Preamble to the Qualification Directive claims that this Directive is without prejudice 
to the Protocol on asylum for nationals of Member States of the European Union, as annexed to the TEC. 
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244 Tampere, par. 4; for the definition of ‘person eligible for subsidiary protection’ see chapter 2, 2.4.3.  
245 Qualification Directive, Preamble, par. 8; Art. 3. 
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documentary or other proof; and cases in which an applicant for asylum can provide 
evidence of all his/her statements would be an exception rather than the rule. In most 
cases a person fleeing from persecution would have arrived with the barest necessities 
and very frequently even without personal documents. Thus, while the burden of proof in 
principle rests on the applicant, the duty to ascertain and evaluate all the relevant facts is 
shared between the applicant and the examiner. Indeed, in some cases, it may be for 
the examiner to use all the means at his disposal to produce the necessary evidence in 
support of the application. Even such independent research may not, however, always 
be successful and there may also be statements that are not susceptible to proof. In 
such cases, if the applicant’s account appears credible, he/she should, unless there are 
good reasons to the contrary, be given the benefit of the doubt.”246             
 
The recognition of the significance of individual statements is also important to note,247 
as well as the formulation that past episodes of persecution, serious harm or direct 
threats of such persecution or such harm, are to be interpreted as strongly indicative of 
the applicant’s well-founded fear of persecution or real risk of suffering serious harm in 
the future.248   
 
Article 4(5) states that where Member States apply the principle that it is the applicant’s 
duty to prove the application for international protection and where aspects of the 
applicant’s statements are not supported by documentary or other evidence, those 
aspects shall not need confirmation, when the following conditions are met: 
 
(a) the applicant has made a genuine effort to substantiate his application; 
 
(b) all relevant elements at the applicant’s disposal have been submitted, and a 

satisfactory explanation regarding any lack of other relevant elements has been 
given; 

 
(c) the applicant’s statements are found to be coherent and plausible and do not run 

counter to available specific and general information relevant to the applicant’s case; 
 
(d) the applicant has applied for international protection at the earliest possible time, 

unless the applicant can demonstrate good reason for not having done so; and 
 
(e) the general credibility of the applicant has been established.     
 
Regarding the condition established in paragraph 5(b), it presumes that the applicant 
has provided all relevant elements249 or a satisfactory explanation in case of their 
absence. The fact that this requirement allows for exceptions is positive.  
 
International protection needs arising sur place are dealt with in Article 5 of the 
Qualification Directive. Pursuant to the UNHCR Handbook, “the requirement that a 
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247 Qualification Directive, Art.4(2). 
248 Id., Art. 4(4).  
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person must be outside his country to be a refugee250 does not mean that he must 
necessarily have left that country illegally, or even that he must have left it on account of 
a well-founded fear. He may have decided to ask for recognition of his refugee status 
after having already been abroad for some time. A person who was not a refugee when 
he left his country but who becomes a refugee at a later date, is called a refugee sur 
place. A person becomes a refugee sur place due to circumstances arising in his country 
of origin during his absence. Diplomats and other officials serving abroad, prisoners of 
war, students, migrant workers and others have applied for refugee status during their 
residence abroad and have been recognised as refugees.”251   
 
Article 5(3) of the Qualification Directive claims that “without prejudice to the 1951 
Geneva Convention, Member States may determine that an applicant who files a 
subsequent application shall normally not be granted refugee status; if the risk of 
persecution is based on circumstances which the applicant has created by his own 
decision since leaving the country of origin”. In contrast to Article 5(3), the UNHCR 
believes that “a person may become a refugee sur place as a result of his own actions, 
such as associating with refuges already recognised, or expressing his political views in 
his country of residence. Whether such actions are sufficient to justify a well-founded 
fear of persecution must be determined by a careful examination of the circumstances. 
Regard should be taken in particular to whether such actions may have come to the 
attention of the authorities of the person’s country of origin and how they are likely to be 
viewed by those authorities”.252

 
Article 8 of the Proposal for the Qualification Directive suggests that refugee status 
should be denied if the applicant engages in activities for the sole purpose of creating 
the necessary conditions for making an application of international protection. In 
contrast, however, the Commentary to the Articles observes that Member States should 
ensure that applicants are recognised as persons in need of international protection if 
the activities referred to in Article 8(2) “may reasonably be expected to come to the 
notice of the authorities of the individual’s country of origin, be treated by them as 
demonstrative of an adverse political or other protected opinion or characteristic, and 
give rise to a well-founded fear of being persecuted”. Moreover, a well-founded fear of 
persecution could also arise, when the persecutor in the country of origin knows or 
reasonably suspects that someone has claimed asylum abroad. The wording of Article 8 
of the Proposal offered a fairer approach by requiring a presence of an ill-disposed 
intention to create the circumstances needed to apply for international protection.   
 
Actors of persecution or serious harm include not only the State and parties or 
organisations controlling the State, or a substantial part of the territory of the State, but 
also non-State actors if it can be demonstrated that the State or parties controlling the 
State (including international organisations) are unable or unwilling to provide protection 
against persecution or serious harm.253 The inclusion of the non-State actors helps this 
Directive to comply with the 1951 Geneva Convention (especially with Article 1 A (2)), 
providing protection to those who do not have the protection of their country of 
nationality or residence.  
 

                                                 
250 1951 Geneva Convention, Art. 1 A (2). 
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252 Id., par. 96.  
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In Article 7, referring to the actors of protection, the inclusion of non-state authorities 
(parties or organisations, including international organisations, controlling the State or 
substantial part of the territory of the State) in the definition, next to the States, brings 
about certain concerns.254  
Having accepted that it is possible to have a well-founded fear of being persecuted or of 
otherwise suffering serious harm at the hands of non-state agents, this Article sets out 
the limited conditions where non-state bodies can be considered as potential protectors, 
in a similar manner to recognised States. This requires that an international organisation 
such as the UN or NATO or a stable state-like authority controls the territory of proposed 
return and is willing and able to give effect to rights and to protect an individual from 
harm, in a manner similar to a recognised state for as long as this is necessary.255 This 
justification, however, seems to overlook the fact that state-like authorities cannot be 
parties to international human rights instruments and therefore cannot be held 
accountable for non-compliance with international refugee and human rights obligations. 
Their lack of accountability in international law makes it impossible for persons living 
within their jurisdiction to hold them responsible at an international level for ensuring that 
human rights standards are safeguarded. Another question which arises is whether 
state-like authorities are in a position to ensure compliance with human rights 
obligations. The case of Kosovo is an example where international organisations 
showed ineffectiveness in maintaining peace, security and guaranteeing human rights 
when providing ‘state protection’ in conflict areas.256   
 
Article 8 of the Qualification Directive refers to internal protection. Paragraph (1) states 
that as part of the assessment of the application for international protection, Member 
States may determine that an applicant is not in need of international protection if in a 
part of the country of origin there is no well-founded fear of being persecuted or no real 
risk of suffering serious harm and the applicant can reasonably be expected to stay in 
that part of the country. There are, however, no criteria for considering whether internal 
protection may be available for the applicant. 
 
The European Council on Refugees and Exiles suggested the following criteria to be 
applied in assessing the reasonableness of the internal protection alternative:      
 
- The protection must be afforded by a de jure not just de facto authority. This is 

necessary given that de facto authorities are under no international legal obligation 
and often not in a position to safeguard human rights. 

 
- The claimant must be able to access the area of internal protection in safety and 

dignity and legally. 
 
- Conditions to meet the needs of particularly vulnerable groups must be available, 

e.g. adequate health care for claimants with medical needs or adequate care and 
reception for unaccompanied minors. 

 
- Conditions in the area of internal protection must ensure that the applicant is not 

forced back into the area where there is a risk of serious harm for a Convention 
                                                 
254 Id., Art. 7(1) (b).  
255 Proposal for the Qualification Directive, Commentary on Articles 17, 18.  
256 See Comments from ECRE on the Proposal for a Council Directive on minimum standards for the 
qualification and status of third country nationals and stateless persons as refugees or as persons who 
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reason, i.e. it must offer a durable protection alternative and provide effective 
protection from refoulement to the area where the person fears persecution. 

 
- The absence  of a risk of serious harm in the proposed site of internal protection 

must be objectively established, rather than being considered reasonably unlikely to 
occur.257   

 
Article 8 of the Qualification Directive does not include any limitation to the effect that an 
assessment of an internal protection alternative is normally not relevant in cases where 
persecution emanates from state actors.258 It should be therefore recommended that the 
Member States apply such a limitation when considering asylum claims. 
 
The wording contained in Article 10(1) of the Proposal for the Qualification Directive is 
missing in the final version of the Directive. It provided that in carrying out the 
examination whether a well-founded fear is clearly confined to a specific part of the 
territory of the country of origin, there shall be a strong presumption against finding 
internal protection to be a viable alternative to international protection, if the agent of 
persecution is, or is associated with, the national government.  
 
Article 8(3) of the Qualification Directive allows the Member States to apply paragraph 
(1) of the same Article, notwithstanding technical obstacles to return to the country of 
origin. One could ask whether, in case a person cannot in reality return to his country of 
origin, he is then “able to avail himself of the protection of the country of his nationality or 
his habitual residence”.259 Otherwise this would be contrary to the 1951 Geneva 
Convention. It should be noted that no similar provision was contained in the 
Commission Proposal. 
 
 
2.4.2   Refugee  
 
Chapter III of the Qualification Directive determines the requirements for the qualification 
for being a refugee. Article 9(1) defines the necessary components of acts of 
persecution, within the meaning of Article 1A of the 1951 Geneva Convention. 
Paragraph (1) (a) holds that the seriousness of the act can be measured by either 
qualitative assessment (nature of acts) or a quantitative assessment (repetition of acts). 
Paragraph (1) (b) is based on the concept that accumulation of various measures which 
would not in isolation amount to persecution, can give rise to a well-founded fear of 
persecution. 
 
Article 9(2) enumerates the possible forms of acts of persecution. The ‘list’ is quite 
extensive and includes acts of a gender-specific and child-specific nature: acts of 
physical or mental violence, including acts of sexual violence; and prosecution or 
punishment for refusal to perform military service in a conflict, where performing military 
service would include crimes or acts falling under the exclusion clauses.260 
Unfortunately, the wording of the Proposal for the Qualification Directive, which also 
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allowed refusal of military service based on specific individual circumstances, for 
example if the participation in military activities would be irreconcilable with the 
applicant’s deeply held moral, religious or political convictions, or other valid reasons of 
conscience, has not been maintained in the final version of the Qualification Directive.261    
 
Another important provision included in the Proposal, but not retained in the final version 
provided that “it is immaterial whether the applicant comes from a country in which many 
or all persons face the risk of generalised oppression”.262 In paragraph 26, the Preamble 
to the Qualification Directive states that “risks to which a population of a country or a 
section of the population is generally exposed do normally not create in themselves an 
individual threat which would qualify as a serious harm”.  
 
If one would take the wording of paragraph 26 strictly, persons who belong to a group 
that is being persecuted but who have not yet had an ‘individualised’ threat might not 
qualify for international protection. Hopefully, the vagueness of this wording will not be in 
practice interpreted so strictly by the Member States. 
 
Article 10 of the Qualification Directive outlines those elements which the Member States 
should take into account when assessing the reasons for persecution. Paragraph (1) 
contains definitions of the concepts of race, religion, nationality, particular social group 
and political opinion. Paragraph (2) stipulates that when assessing if an applicant has a 
well-founded fear of being persecuted, it is immaterial whether the applicant actually 
possesses the racial, religious, national, social or political characteristics which cause 
the persecution, provided that such a characteristic is attributed to the applicant by the 
actor of persecution. The inclusion of paragraph (2) into Article 10 of the Qualification 
Directive, in contrast to the Proposal, is an important addition to the reasons for 
persecution, since it includes circumstances likely to occur in places where persecution 
exists.  
 
The cessation of a third-country national or a stateless person from being a refugee is 
described in Article 11. The grounds on which these persons can cease to be refugees 
broadly reflect Article 1 C of the 1951 Geneva Convention. However, Article 11 of the 
Qualification Directive does not include the ‘compelling reasons arising out of previous 
persecution for refusing to avail himself of the protection of the country of nationality’ in 
its paragraph (1)(e)263 and ‘compelling reasons arising out of previous persecution for 
refusing to return to the country of his habitual residence’ in paragraph (1)(f).264  
 
The UNHCR Handbook states that Article 1 C (5) of the 1951 Geneva Convention refers 
to “circumstances” (fundamental changes) in the country, which can be assumed to 
remove the basis of the fear of persecution. The second paragraph of this clause 
contains an exception to the cessation provision contained in the first paragraph. It deals 
with the special situation where a person may have been subjected to very serious 
persecution in the past and will not therefore cease to be a refugee, even if fundamental 
changes have occurred in his country of origin. It is frequently recognised that a person 
who (or whose family) has suffered under atrocious forms of persecution should not be 
expected to repatriate. Even though there may have been a change of regime in his 

                                                 
261 Proposal for the Qualification Directive, Art. 11(1) (d).   
262 Id., Art. 11(2) (c).  
263 1951 Geneva Convention, Art. 1 C (5). 
264 Id., Art. 1 C (6).  
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country, this may not always produce a complete change in the attitude of the 
population, nor, in view of his past experiences, in the mind of the refugee.265     
 
Article 1 C (6) of the 1951 Geneva Convention, the last cessation clause,266 is actually 
parallel to the above-mentioned cessation clause. The difference, nevertheless, is that 
this clause deals exclusively with stateless persons who are able to return to the country 
of their former habitual residence. “Circumstances” should be interpreted in the same 
way as Article 1 C (5). One should remember that apart from the changed circumstances 
in his/her country of former habitual residence, the person must be able to return there. 
This possibility, however, does not always exist for stateless persons.267      
 
Although the “compelling reasons” are missing in Article 11(1) of the Qualification 
Directive, it should be stressed that paragraph (2) encourages the Member States in 
considering points (e) and (f) of paragraph (1) to have regard to whether the change of 
circumstances is of such a significant and non-temporary nature that the refugee's fear 
of persecution can no longer be regarded as well-founded.           
   
Exclusion from refugee status is discussed in Article 12 of the Qualification Directive, 
which is broadly based on the exclusion clauses of the 1951 Geneva Convention (Article 
1 D, E and F).268 On the other hand, there are considerable differences between Article 
12 of the current Directive and Article 14 of the Proposal for this Directive. Since the 
application of this specific provision may limit the right for asylum, it is relevant to make a 
comparison between the content of the proposed and the current Article.  
 
Article 14 of the Proposal reiterates the principle that a person who comes within the 
terms of one of the exclusion clauses in Article 1 D, E, F of the Geneva Convention is 
excluded from refugee status. Exclusion can also occur where the facts requiring 
exclusion become known after the recognition of international protection. The Proposal 
therefore established that the Directive would not apply to an applicant who comes 
within the following situations: 
 
a) assistance or protection of the United Nations (this paragraph refers to the exclusion 

clause in Article 1 D of the 1951 Geneva Convention), 
b) rights in country of residence (this paragraph relates to situations covered by Article 

1 E of the 1951 Geneva Convention), 
c) applicants not deserving international protection (this paragraph obliges the Member 

States, in order to maintain the integrity and credibility of the 1951 Geneva 
Convention, not to grant refugee status to an applicant in the situations covered by 
Article 1 F of the Geneva Convention).269   

 
Article 14(2) of the Proposal further states that the grounds for exclusion shall be based 
solely on the personal and knowing conduct of the person concerned. Paragraph (3) 
ensured that the person excluded from refugee status was entitled to lodge a legal 

                                                 
265 UNHCR Handbook, par. 135-136.  
266 On the ‘cessation clauses’, as laid down in the 1951 Geneva Convention, see chapter 1, 1.2.  
267 UNHCR Handbook, par. 137-139.    
268 On the ‘exclusion clauses’, as laid down in the 1951 Geneva Convention, see chapter 1, 1.2. 
269 See also the Proposal for the Qualification Directive, at 24-25.   
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challenge in the Member State concerned.270 Paragraph (4) states, that the obligation 
not to grant refugee status to those undeserving of it, is without prejudice to Member 
States’ obligations under international law.271    
 
Although the current Article 12 of the Qualification Directive does not provide that the 
grounds for exclusion must be based solely on the personal and knowing conduct of the 
person concerned (as was the case in the Proposal); paragraph (3) of Article 12 includes 
persons who instigate or otherwise participate in the commission of crimes or acts 
mentioned in paragraph (2). Excluding persons who encourage crimes against peace, 
war crimes and/or crimes against humanity from international protection could be seen 
as a constructive improvement in comparison with the Proposal.     
 
Article 13 of the Qualification Directive imposes an obligation on Member States to grant 
refugee status to third-country nationals and stateless persons who qualify as refugees 
in accordance with the previously mentioned requirements. This legally binding provision 
to grant asylum complies with the obligation laid down in Article II-78 of the Charter of 
Fundamental Rights of the Union.272 This should be assessed positively as no similar 
provision existed in the Proposal for this Directive.   
 
The grounds for revoking, ending, or refusing to renew refugee status are outlined in 
Article 14 of the Qualification Directive. According to paragraph (1) Member States shall 
revoke, end or refuse to renew the refugee status granted by a governmental, 
administrative, judicial or quasi-judicial body, if the person has ceased to be a refugee. 
The Member State which has granted refugee status shall on an individual basis 
demonstrate that the person concerned has ceased to be or has never been a 
refugee.273   
 
Member States shall revoke, end or refuse to renew refugee status if it is established by 
the Member State concerned that: 
 
- he/she should have been or is excluded from being a refugee; 
- his/her misrepresentation or omission of facts, including the use of false documents, 

were decisive for the granting of refugee status.274      
 
Member States may revoke, end or refuse to renew the status granted to a refugee by a 
governmental, administrative, judicial or quasi-judicial body, providing that: 
 
- there are reasonable grounds for regarding him/her as a danger to the security of the 

Member State in which he or she is present; 
- he/she, having been convicted by a final judgement of a particularly serious crime, 

constitutes a danger to the community of that Member State.275  
 

                                                 
270 The relevant procedural standards can be found in the Amended Proposal for a Council Directive on 
minimum standards on procedures in Member States for granting and withdrawing refugee status, COM 
(2002) 326 final/2, 3.7.2002; see also chapter 2, 2.5. 
271 See also the Proposal for the Qualification Directive, at 25-26.   
272 See the Treaty establishing a Constitution for Europe, OJ C 310, 16.12.2004, Part II.  
273 Qualification Directive, Art.14(2); this is without prejudice to the duty of the refugee in accordance with 
Article 4(1) to disclose all relevant facts and provide all relevant documentation at his/her disposal.  
274 Id., Art.14(3). 
275 Id., Art.14(4). 
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The inclusion of national security concerns, as grounds for not granting refugee status, 
constitutes a widening of the exclusion provisions of the 1951 Geneva Convention. 
Nevertheless, Article 33(2) of the 1951 Geneva Convention similarly allows for an 
exception to the prohibition of refoulement for reasons of national security or where an 
individual poses a danger to the community following conviction for a particularly serious 
crime. Taking this into consideration it could be said that in practice both the 
Qualification Directive and the 1951 Geneva Convention allow for a form of exclusion 
from international protection in cases when national security is a concern. 
 
Article 14(5) authorises that in situations described in paragraph (4), Member States 
may decide not to grant status to a refugee, where such decision has not yet been 
taken. Article 14(6), nonetheless, entitles the persons to whom paragraphs (4) or (5) 
apply, the rights set out in the 1951 Geneva Convention, Articles 3 (non-discrimination), 
4 (religion), 16 (access to courts), 22 (public education), 31 (unlawful presence in the 
country of refuge), 32 (protection against expulsion) and 33 (non-refoulement).  
 
 
2.4.3   Subsidiary protection276  
 
The regime of subsidiary protection, including the rights and benefits deriving therefrom 
is intended to establish a harmonised system of protection by EU Member States for 
those in need of international protection but not covered by the 1951 Geneva 
Convention.277 Persecutions on the basis of gender or sexual orientation are examples 
of possible grounds for an application for subsidiary protection. In such cases the 1951 
Geneva Convention would not apply, because the above-mentioned reasons are not 
contained in the definition of the term ‘refugee’.278  
   
Since the 1950s, most of the 15 EU Member States (i.e. those with EU membership 
before 1 May 2004) had some form of complementary protection, known by names as 
‘de facto refugee status’, ‘B status’ and ‘humanitarian protection’. As the variety of 
names suggests, there was no single idea of what complementary protection entailed. In 
some Member States (Austria, Luxembourg, Spain), it was simply an obligation not to 
remove a person, whereas in others (Greece, Italy, Sweden), such a protection required 
the granting of a residence permit of some kind.279    
 
The qualification for subsidiary protection is dealt with in Chapter V of the Qualification 
Directive. Article 2 defines a ‘person eligible for subsidiary protection’ as a “third-country 
national or a stateless person who does not qualify as a refugee but in respect of whom 
substantial grounds have been shown for believing that the person concerned, if 
returned to his or her country of origin, or in the case of a stateless person, to his or her 
country of former habitual residence, would face a real risk of suffering serious harm, as 
defined in Article 15, and to whom Article 17(1) and (2) [the exclusion clauses] do not 

                                                 
276 During discussions in the EU, Commission Services described subsidiary protection as an asylum issue 
that was “more of a political nature”. See further Council of the European Union Note from Commission 
Services ‘Horizontal Issues in the Asylum Proposals’ 13636/01 ASILE 53 (9 November 2001).    
277 On subsidiary protection further see e.g. Piotrovicz, R., Eck, C. van: Subsidiary Protection and Primary 
Rights, in International and Comparative Law Quarterly, Jan. 2004, vol. 53, no. 1, 107-138.   
278 1951 Geneva Convention, Art. 1 A (2); see also chapter 1, 1.2.   
279 Bouteillet-Paquet, D.: General Presentation of the Odysseus Comparative Study: What Lessons Should 
be Drawn from the EU Member States’ Experience?’, paper presented at the conference Subsidiary 
Protection: Improving or Degrading the Right of Asylum in Europe?, Brussels, 16-17 November 2001.    
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apply, and is unable, or, owing to such risk, unwilling to avail himself or herself of the 
protection of that country”. 
 
The elements of serious harm, which are enumerated as grounds for qualification for 
subsidiary protection in Article 15, are as follows: 
 
(a) death penalty or execution; or 
(b) torture or inhuman or degrading treatment or punishment of an applicant in the 

country of origin; or 
(c) serious and individual threat to a civilian’s life or person by reason of indiscriminate 

violence in situations of international or internal armed conflict.       
 
It should be noted that in the Proposal for the Qualification Directive the grounds for 
subsidiary protection went beyond ‘serious harm’ and included violations of human 
rights, reflecting the content of Article 3 of the ECHR.280 In addition, the Commentary to 
the Proposal referred to the ECHR and the case law of the European Court of Human 
Rights as “legally binding framework, which informed of the choice of categories of 
beneficiary in this Proposal”. The categories and definitions of persons listed in the 
Proposal did not intend to create completely new classes of persons that Member States 
are obliged to protect but represented a clarification and codification of existing 
practice.281   
 
The Tampere Conclusions called for an open and secure European Union, fully 
committed to the obligations of the 1951 Geneva Convention and other relevant human 
rights instruments.282 It should be presumed that the ECHR is one of the “relevant 
human rights instruments”; therefore the omission of a reference to this convention in 
Article 15 of the Qualification Directive could be seen as a loss.       
 
Article 16 of the Qualification Directive refers to the cessation of subsidiary protection. It 
states that the Member States shall have regard to whether the circumstances that led to 
the granting of subsidiary protection no longer exist and that this change of 
circumstances is significant and non-temporary in nature; so the person eligible for 
subsidiary protection no longer faces a real risk of serious harm.    
 
Provisions on exclusion from subsidiary protection status, as laid down in Article 17 of 
the Qualification Directive, differ from a number of similar provisions of the Proposal for 
this Directive. The formulation that the commission of a serious non-political crime prior 
to the applicant’s admission as a refugee,283 is one of the reasons for exclusion, has 
been modified to a commitment of a serious crime.284 The new wording thus widens the 
grounds for exclusion from subsidiary protection. A new ground for exclusion was also 
added to the Qualification Directive: if an applicant for asylum constitutes a danger to the 
community or to the security of the Member State in which he or she is present.285  
 

                                                 
280 Article 3 of the ECHR (Prohibition of Torture) reads: “No one shall be subjected to torture or to inhuman 
or degrading treatment or punishment.”   
281 Proposal for the Qualification Directive, at 26. 
282 Tampere, par. 4. 
283 Proposal for the Qualification Directive, Art. 17(1) (b). 
284 Qualification Directive, Art. 17(1) (b).  
285 Id., Art. 17(1)(d). 
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Other modifications, in comparison to the Proposal, concern the deletion of the 
safeguard which provided that “the application of the exclusion shall not in any manner 
affect obligations that Member States have under international law”,286 a safeguard 
concerning access to court proceedings to challenge exclusion,287 as well as the 
requirement that the grounds for exclusion be based solely on the personal and knowing 
conduct of the person concerned.288 In addition, two new provisions were included in the 
Qualification Directive: paragraph (2) provides that the grounds for exclusion apply to 
persons who instigate or otherwise participate in the commission of crimes or acts 
mentioned (in the previous paragraph); paragraph (3) provides that Member States may 
exclude a third-country national or a stateless person from being eligible for subsidiary 
protection, if he or she prior to his or her admission to the Member State has committed 
one or more crimes, outside the scope of paragraph (1), which would be punishable by 
imprisonment if the crimes had been committed in the Member State concerned, and if 
he or she left his or her country of origin solely in order to avoid sanctions resulting from 
these crimes.       
 
Third-country nationals and stateless persons eligible for subsidiary protection shall be 
granted such protection by the Member States. Following the formulation of Article 18 of 
the Qualification Directive, there is an express obligation for the Member States to grant 
subsidiary forms of protection. This should be regarded as a significant step forward 
towards a Common European Asylum System, “completed with measures on subsidiary 
forms of protection offering an appropriate status to any person in need of such 
protection”.289

 
The provision on revocation of, ending of or refusal to renew subsidiary protection 
status, as laid down in Article 19, in its substance corresponds with the provisions of 
Article 14 concerning refugee status. However, there is no reference to the principle of 
non-refoulement in Article 19. It would have been more appropriate to include an 
expression similar to Article II-79(2) of the Charter of Fundamental Rights of the Union, 
which determines that “no one may be removed, expelled or extradited to a State where 
there is a serious risk that he or she would be subjected to the death penalty, torture or 
other inhuman or degrading treatment or punishment”.290  
 
 
2.4.4   Content of International Protection  
 
The content of international protection (applicable to both refugees and persons eligible 
for subsidiary protection, unless otherwise indicated)291 is provided in Chapter VII of the 
Qualification Directive. Article 20 contains general rules and states that when 
implementing Chapter VII, Member States shall take into account the specific situation of 
vulnerable persons (such as minors, unaccompanied minors, disabled people, elderly 
people, pregnant women, single parents with minor children and persons who have been 
subjected to rape, torture or other serious forms of psychological, physical or sexual 

                                                 
286 Proposal for the Qualification Directive, Art.17(4). 
287 Id., Art. 17(3). 
288 Id., Art. 17(2). 
289 Tampere, par. 14. 
290 See supra 272.  
291 Qualification Directive, Art.20(2). 
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violence). Article 20 also acknowledges the rights laid down in the 1951 Geneva 
Convention.292  
     
Article 21 of the Qualification Directive encompasses provisions on protection from 
refoulement. Paragraph (1) provides that Member States shall respect the principle of 
non-refoulement, in accordance with their international obligations. Paragraph (2) says 
that Member States may refoule a refugee, whether formally recognised or not, where 
not prohibited by the international obligations, when: 
 

a) there are reasonable grounds for considering him/her as a danger to the security 
of the Member State in which he/she is present; or 

 
b) he/she, having been convicted by a final judgement of a particularly serious 

crime, constitutes a danger to the community of that Member State.     
 

The sole dedication of Article 21 to the principle of non-refoulement emphasises its 
importance for the context of international protection. Nevertheless, the failure to include 
protection from refoulement into Article 19 (related to the revocation of, ending of or 
refusal to renew subsidiary protection status) is cause for concern.    
 
The Tampere Presidency Conclusions made a direct link between the Common 
European Asylum System based on the full and inclusive application of the 1951 
Geneva Convention and the principle of non-refoulement293 by granting this protection to 
refugees. The Tampere Conclusions also stipulate that this System should be completed 
with measures on subsidiary forms of protection.294 Taking this into consideration, it 
could be logically deduced that because the subsidiary forms of protection are part of the 
Common European Asylum System, persons eligible for such protection should also 
benefit from the principle of non-refoulement.     
 
The Content of international protection, as laid down in Chapter VII of the Qualification 
Directive, further includes provisions on the maintenance of family unity, residence 
permits, travel documents, access to employment, access to education, social welfare, 
health care, unaccompanied minors, access to accommodation, freedom of movement 
within the Member States, access to integration facilities and  repatriation.295  
 
Chapter VIII deals with the administrative co-operation. Article 36 (“Staff”) provides that 
Member States shall ensure that the authorities and other organisations implementing 
the Qualification Directive have received the necessary training. Article 37 calls for a 
review by the Commission of the application of the Directive within 18 months following 
its transposition into the national laws of the Member States.296  
 
Subsidiary protection seekers do not have the appellate rights that the “Convention 
refugees” have. Taking into account that the Qualification Directive provides a status for 
those claiming to be refugees, as well as for those in need of a subsidiary form of 

                                                 
292 Id., Art. 20(1), (6). 
293 Cf. Tampere, par. 13. 
294 Id., par. 14. 
295 Qualification Directive, Art. 23-34.  
296 Art. 38(1) reads: “The Member States shall bring into force the laws, regulations and administrative 
provisions necessary to comply with this Directive before 10 October 2006. They shall forthwith inform the 
Commission thereof.”  
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protection; they should receive the same rights and procedural guarantees. In addition, 
for applications for international protection, Member States provide subsidiary protection 
more frequently that protection based on the 1951 Geneva Convention.297

 
Despite the adoption of the Qualification Directive that defines refugee and subsidiary 
protection status, problems remain with respect to procedural guarantees related to 
international protection. In order to complete successfully the first stage of the Common 
European Asylum System, this ‘protection gap’ ought to be resolved. The fact that the 
Asylum Procedure Directive is not yet formally adopted and has still only a political 
approval does not help to solve these problems. 
 
         
2.5   Procedures   
 
“…This system should include, in the short term,…common standards for a fair and 
efficient asylum procedure…In the longer term, Community rules should lead to a 
common asylum procedure and a uniform status for those who are granted asylum valid 
throughout the Union.”298  
 
The main purpose of the asylum procedure could be defined as to establish whether an 
applicant for asylum is in need of international protection. It is vital at this point to 
remember that a person is a refugee within the meaning of the 1951 Geneva Convention 
as soon as he/she fulfils the criteria contained in the definition.299 An asylum procedure 
must ensure asylum seekers access to protection by enabling them to present the merits 
of their claim to a clearly identified authority, responsible for taking a decision in their 
asylum claim.300

 
The reaching of a consensus on the text of the Council Directive on minimum standards 
on procedures in Member States for granting and withdrawing refugee status, pursuant 
to Article 63 (1)(d) TEC, has been particularly difficult. To this date (30 June 2005) there 
is no approved final version of this legal instrument; however an attempt to outline the 
provisions introduced by a proposal for this directive and to examine their compliance 
with Tampere, will be done on the following pages. 
 
The European Commission presented its first Proposal for a Council Directive on 
minimum standards on procedures in Member States for granting and withdrawing 

                                                 
297 Communication from the Commission to the Council and the European Parliament, A More Efficient 
Common European Asylum System: The Single Procedure as the Next Step, COM(2004) 503 final, 
15.7.2004, par. 11.   
298 Tampere, par. 14, 15. 
299 On the definition of ‘refugee’ according to the Qualification Directive see chapter 2, 2.4.2. On the 
declaratory nature of refugee status determination further see UNHCR Handbook, par. 28.  
300 See Comments from the European Council on Refugees and Exiles (ECRE) on the Amended proposal 
for a Council Directive on minimum standards on procedures in Member States for granting and withdrawing 
refuge status, 4; The determination of refugee status, although mentioned in the 1951 Geneva Convention 
(Art. 9), is not specifically regulated. In particular, the Convention does not indicate what types of procedures 
are to be adopted for the determination of refugee status. It is therefore left to each Contracting State to 
establish the procedure that it considers most appropriate, having regard to its particular constitutional and 
administrative structure. In view of this situation and of the unlikelihood that all States bound by the 1951 
Geneva Convention and 1967 New York Protocol could establish identical procedures, the Executive 
Committee of the High Commissioner’s Programme, at its 28th session in October 1977, recommended that 
procedures should satisfy certain basic requirements; further see UNHCR Handbook, par. 189-194.    
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refugee status in September 2000.301 The Proposal was sent to the Council, the 
European Parliament and the Economic and Social Committee. The Economic and 
Social Committee delivered a favourable opinion in April 2001.302 On 20 September 
2001 the European Parliament adopted its Opinion in plenary, approving the 
Commission’s proposal subject to amendments and calling on the Commission to 
amend the Proposal accordingly. On the basis of a report presented to the plenary by 
Mr. Watson, chairperson of the Committee on Citizen’s Freedoms and Rights, Justice 
and Home Affairs, the European Parliament has adopted 106 amendments.303  
 
The declaration of the Laeken European Council requested the Commission to bring 
forward a modified proposal.304 On this base the Commission presented an Amended 
Proposal for a Council Directive on minimum standards on procedures in Member States 
for granting and withdrawing refugee status.305

 
During the Justice and Home Affairs (JHA) Council meeting of 29 and 30 April 2004, the 
minimum standards on procedures in Member States for granting and withdrawing 
refugee status were among the debated items again.306 The Council, subject to 
parliamentary scrutiny and reservations by certain delegations, and after a number of 
further amendments, agreed on a ‘general approach’ to the Amended Proposal for the 
Procedures Directive. 
 
The Council undertook to conduct an in-depth assessment of countries which may be 
included in a common EU list of third countries, regarded as safe countries of origin to 
ensure that they fulfil the criteria laid down in the Directive. When conducting this 
assessment, regard shall be to a range of information sources, including information 
from the Member States, the UNHCR, the Council of Europe and other international 
organisations.307   
 
Taking the very good European Commission’s draft as a starting point, the long process 
of inter-state negotiations has resulted in an Amended Proposal to Asylum Procedures 
Directive, which contains no binding commitment to satisfactory procedural standards, 
allowing scope for States to adopt or continue worse practices in determining asylum 
claims.308 Considering the state of affairs, it must be emphasised that the text discussed 
in the following section is not the final text of the Asylum Procedures Directive, but the 

                                                 
301 COM(2000) 578 final, OJ C62 E, 27.02.2001, 231. An earlier initiative concerning minimum guarantees 
for asylum procedures was already taken on the basis of the Treaty on European Union (Treaty of 
Maastricht), namely Article K.1 thereof (see Council Resolution of 20 June 1995 on minimum guarantees for 
asylum procedures, OJ C 274, 19.09.1996, 13).    
302 Doc. CES 530/2001. 
303 A5-0291/2001, OJ C 77E, 28.03.2002, 94. 
304 Presidency Conclusions, Laeken European Council, 14 and 15 December 2001, par. 41. 
305 COM(2002) 326 final/2, 03.07.2002. 
306 At this same JHA Council meeting the Qualification Directive (OJ L 304, 30.09.2004) on the criteria for 
awarding refugee or subsidiary protection status in the EU Member States was adopted without debate.    
307 In view of the fundamental changes with respect to the text on which the European Parliament was 
originally consulted, the Council also decided to consult the European Parliament again. The adoption of the 
Directive will take place after the European Parliament gives its new opinion and the Council is able to 
examine it. See Press Report from the 2579th Council meeting – Justice and Home Affairs–Luxembourg, 29 
April 2004, C/04/123 (8694/04, Presse 123), available at: http://ue.eu.int/.   
308 UNHCR News: UNHCR regrets missed opportunity to adopt high EU asylum standards, 30 April 2004; 
available at: www.unhcr.ch.    
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‘general approach’, as agreed at the above-mentioned JHA Council meeting (further 
referred to as the Amended Proposal Directive).309   
 
The text of the Amended Proposal Directive still lacks clarity and coherence, bringing 
great difficulties when analysed; nevertheless, for the purpose of the analysis, the 
chapter division provided in this Amended Proposal Directive will be used:   
 

• General provisions; 
• Basic principles and guarantees; 
• Procedures at first instance; 
• Procedures for the withdrawal of refugee status; 
• Appeal procedures.  

 
 
2.5.1   General provisions 
 
The purpose of this Amended Proposal Directive, as laid down in Article 1, is to establish 
minimum standards on procedures in Member States for granting and withdrawing 
refugee status.  
 
Article 3 sets the scope of the Amended Proposal Directive. This Directive shall apply to 
all applications for asylum made in the territory, including at the border, or in the transit 
zones of the Member States and to the withdrawal of refugee status.310 It shall also apply 
in cases where Member States employ a procedure in which asylum applications are 
examined both as applications on the basis of the 1951 Geneva Convention and as 
applications for subsidiary protection, as defined by Article 15 of the Qualification 
Directive.311 In addition, Member States may decide to apply this Directive in procedures 
for deciding on applications for any kind of international protection.312 This Directive shall 
not apply to cases of request for diplomatic or territorial asylum submitted to 
representations of Member States.313   
 
 
2.5.2   Basic principles and guarantees 
 
It is of central importance for an effective right to asylum to have access to an asylum 
procedure in the country, where the asylum application was submitted. The Amended 
Proposal Directive states that Member States may require that applications for asylum 
be made in person and/or at a designated place314 and they shall ensure that each adult 
having legal capacity has the right to make an application for asylum on his/her own 
behalf.315  
 
With regards to minors, Member States may determine in national legislation those 
cases in which a minor can make an application on his/her own behalf, cases in which 
                                                 
309 Doc. number 8771/04, interinstitutional file 2000/0238 (CNS), subject matter ASILE 33, document date: 
30.4.2004.  
310 The Amended Proposal Directive, Art. 3(1). 
311 Id., Art. 3(3); on the grounds for qualification for a subsidiary protection (Art. 15) see chapter 2, 2.4.3. 
312 Id., Art. 3(4). 
313 Id., Art. 3(2). 
314 Id., Art. 5(1). 
315 Id., Art. 5(2). 
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the application of an unaccompanied minor has to be lodged by a representative, as well 
as cases in which the lodging of an application for asylum is deemed to constitute also 
the lodging of an application for asylum for any unmarried minor.316  
 
Authorities likely to be addressed by someone who wishes to make an asylum 
application should be able to advise that person how and where he/she may make such 
an application and/or may require these authorities to forward the application to the 
competent authority.317 It is welcomed that the obligation of Member States to ensure 
that asylum claims are lodged with the right authority has been included in the Amended 
Proposal Directive.318 Otherwise, even if most of the asylum procedure would be 
ensured to proceed duly, there would be a risk of failure due to a possible ignorance of 
the firstly addressed national authorities.     
 
In order to prevent cases of refoulement (when persons are sent back to a third country, 
where they could suffer persecution), the inclusion of a provision which allows applicants 
for asylum to remain in the territory of the Member State until the determining authority 
makes a decision, should be received very positively. The right to remain, however, does 
not necessarily constitute an entitlement to a residence permit.319   
 
The Amended Proposal Directive permits considering a late application as one, though 
not the sole, ground for rejecting its examination.320 There is however no criterion setting 
time limits for a ‘late’ application. Besides, the reasons for a late application may not only 
be valid (e.g. in cases of psychological trauma) but also, not related at all to the merits of 
the application. It could be therefore recommended to expand this paragraph by a 
general safeguard to the effect that the filing of an application for asylum shall not be 
subject to any prior formality.321 A late application should not be considered as a ground 
for rejecting an application for asylum.  
 

                                                 
316 Id., Art. 5(4); the Convention on the Rights of the Child specifically informs that “State Parties shall take 
appropriate measures to ensure that a child who is seeking refugee status or who is considered a refugee in 
accordance with applicable international or domestic law and procedures shall, whether unaccompanied or 
accompanied by his or her parents or by any other person, receive appropriate protection and humanitarian 
assistance in the enjoyment of applicable rights set forth in the present Convention and in other international 
human rights or humanitarian instruments to which the said States are Parties”. See the Convention on the 
Rights of the Child, Art. 22 (adopted by resolution 44/25 of 20 November 1989, entered into force on 2 
September 1990, United Nations, Treaty Series, vol. 1577, 3); all EU Member States are Parties to this 
Convention.     
317 The Amended Proposal Directive, Art. 5(5). 
318 Pursuant to the UNHCR’s ‘basic requirements’ the competent official (e.g. immigration officer or border 
police officer) to whom the applicant addresses himself/herself at the border or in the territory of a 
Contracting State should have clear instructions for dealing with cases which might come within the purview 
of the relevant international instruments. He/she should be required to act in accordance with the principle of 
non-refoulement and to refer such cases to a higher authority. See Official Records of the General 
Assembly, 32nd Session, Supplement No. 12 (A/32/12/Ad.1), par. 53(6) (e).    
319 The Amended Proposal Directive, Art. 6(1); Article 6(2) allows for certain exceptions. Pursuant to the 
UNHCR’s ‘basic requirements’ the applicant should be permitted to remain in the country pending a decision 
on his/her initial request by the competent authority, unless it has been established by that authority that 
his/her request is clearly abusive. See Official Records of the General Assembly, 32nd Session, Supplement 
No. 12 (A/32/12/Ad.1), par. 53(6) (e).    
320 The Amended Proposal Directive, Art. 7.  
321 See Comments from the European Council on Refugees and Exiles (ECRE) on the Amended Proposal 
for a Council Directive on minimum standards on procedures in Member States for granting and withdrawing 
refugee status, 4.  
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Member States shall ensure that all applicants for asylum enjoy the following 
guarantees:  
 
- they must be informed, in a language which they may reasonably be supposed to 

understand, of the procedure to be followed and of their rights and obligations during 
the procedure; and the possible consequences of not complying with their obligations 
and not co-operating with the responsible authorities;322 

- they must receive the services of an interpreter for submitting their case to the 
competent authorities;323  

- they must not be denied the opportunity to communicate with the UNHCR or with any 
other organisation working on behalf of the UNHCR on the territory of the Member 
State, pursuant to an agreement with that Member State;324 

- they must be given notice in reasonable time of the decision by the determining 
authority on their application for asylum;325 

- they must be informed about the result of the decision by the determining authority in 
a language that they may reasonably be supposed to understand when they are not 
assisted or represented by a legal officer or other counsellor and when free legal 
assistance is not available.326 

 
These guarantees comply with the ‘basic requirements’ as recommended by the 
Executive Committee of the High Commissioner’s (for Refugees) Programme: 
 
“…(ii) The applicant should receive the necessary guidance as to the procedure to be 
followed.  
    (iii) There should be a clearly identified authority – wherever possible a single central 
authority – with responsibility for examining requests for refugee status and taking a 
decision in the first instance. 
    (iv) The applicant should be given the necessary facilities, including the services of a 
competent interpreter, for submitting his case to the authorities concerned. Applicants 
should also be given the opportunity, of which they should be duly informed, to contact a 
representative of UNHCR. 
   (v) If the applicant is recognised as a refugee, he should be informed accordingly and 
issued with documentation certifying his refugee status…”327

           
Article 10 of the Amended Proposal Directive spells out the general principle that before 
a decision is taken by the determining authority, the applicant for asylum shall be given 
an opportunity of a personal interview on his/her application for asylum with a person 
competent under national law to conduct such an interview.328 Paragraph (2) lists a 
number of exceptions to the general principle by allowing Member States to omit a 
personal interview in certain cases, namely: 
 
- when the determining authority is able to take a positive decision on the basis of 

evidence available, or 

                                                 
322 The Amended Proposal Directive, Art. 9(1)(a). 
323 Id., Art. 9(1)(b). 
324 Id., Art. 9(1)(c). 
325 Id., Art. 9(1)(d). 
326 Id., Art. 9(1)(e). 
327 UNHCR Handbook, par. 192. 
328 The Amended Proposal Directive, Art. 10(1), 1st subpar.  
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- the competent authority has already had a meeting with the applicant for the purpose 
of assisting him/her with filling his/her application and submitting the essential 
information regarding the application (in terms of Article 4(2) of the Qualification 
Directive), or 

- the determining authority, on the basis of a complete examination of information 
provided by the applicant, considers the application as unfounded.329 

 
A personal interview should be construed as an essential asylum-procedure-right and 
therefore asylum applicants should not be deprived of it; except in cases when the 
competent authority considers it possible to grant refugee status on the basis of written 
information submitted, and also in specific cases of persons with medical or 
psychological problems.330     
 
Cases of detention are dealt with in Article 17 of the Amended Proposal Directive. 
Paragraph (1) provides that Member States shall not hold a person in detention for the 
sole reason that he/she is an applicant for asylum.331 Paragraph (2) obliges the Member 
States to ensure that where an applicant for asylum is held in detention, there must be a 
possibility of speedy judicial review. Nonetheless, a clear list of grounds for detention of 
applicants for asylum is lacking.332 Detention should be justified only as a measure of 
last resort if there is a repeated and unjustified failure to comply with reporting 
requirements imposed by the authorities.333 A list of grounds for detention should be 
exhaustive and its interpretation should be narrow in order to prevent possible cases of 
arbitrary detention of asylum applicants. Moreover, one has to bear in mind that persons 
genuinely seeking international protection could have already gone through persecution 
and detention before they were able to lodge their asylum claim in the country of asylum. 
Therefore the detention of persons seeking asylum should always be well-considered 
and appropriately justified.  
 
So far the asylum applicants’ rights/guarantees were discussed. The Amended Proposal 
Directive also includes obligations of the applicants for asylum.334  The wording of the 
provision (“Member States may…”), contained in Article 9A, suggests that a large extent 
of discretion is left to the Member States in this respect. Member States may impose 
upon applicants for asylum obligations to co-operate with the competent authorities, 
insofar as these obligations are necessary for the processing of the application.335 In 
particular, Member States may provide that: 
 
(a) applicants for asylum are required to report to the competent authorities or to appear 

there in person, either without delay or at a specified time; 

                                                 
329 The application is considered as unfounded in cases where the circumstances specified in Art. 23(4) (a), 
(c), (g), (h) and (j) of the Amended Proposal Directive apply. 
330 The Amended Proposal Directive, Art. 10(3). 
331 Examples of international documents referring to the conditions of detention are: the 1951 Geneva 
Convention, Art. 25 and 31; the Universal Declaration of Human Rights [GA Res. 217A (III) of 10 December 
1948], Art. 9; the International Covenant on Civil and Political Rights [GA Res. 2200A (XXI) of 16 December 
1966], Art. 9; the European Convention for the Protection of Human Rights and Fundamental Freedoms (Art. 
5).  
332 See also ExCom Conclusion No. 44(XXXVII)-1986, Detention of Refugees and Asylum Seekers, UNHCR 
Guidelines on Applicable Criteria and Standards relating to the Detention of Asylum-Seekers (1999).  
333 Further see, e.g. ECRE’s position on the detention of asylum seekers, April 1996.   
334 The Amended Proposal Directive, Art. 9A. 
335 Id., Art. 9A(1). 
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(b) applicants for asylum have to hand over the documents in their possession relevant 
to the examination of the application, such as their passports;  

(c) applicants for asylum are required to inform the competent authorities of their current 
place of residence or address and inform them of change of this place of residence 
or address as soon as possible. Member States may provide that the applicant shall 
have to accept any communication at the most recent place of residence or address 
which he/she indicated accordingly; 

(d) the competent authorities may search the applicant and the items he/she carries with 
him/her; 

(e) the competent authorities may take a photograph of the applicant; 
(f) the competent authorities may record the applicant’s oral statements, provided 

he/she has previously been informed thereof.336 
 
With the presumption that these obligations would be imposed in a fair manner by the 
national authorities, the above-mentioned obligations might deter non-genuine asylum 
seekers from applying for refugee status in a Member State; specially those persons 
who utilise the asylum procedure as means to “buy time” in order to remain in the 
Member State’s territory.  
 
Other provisions, part of the basic principles and guarantees in relation to the asylum 
procedure, which will be discussed are the procedures in cases of explicit withdrawal of 
the application, or in cases of implicit withdrawal or abandonment of the application and 
the data protection: 
 
Clear and precise standards under national laws should be guaranteed in cases when 
the applicant withdraws his/her application. Article 19 of the Amended Proposal Directive 
refers to explicit withdrawal of an asylum application. Member States shall ensure that 
the determining authority takes a decision either to discontinue the examination or to 
reject the application.337 Member States may also decide that the determining authority 
can make a decision to discontinue the examination without taking a decision. In such 
cases, Member States shall ensure that the determining authority shall enter a notice in 
the applicant’s file.338 Member States may thus decide which approach to adopt in their 
national laws in the situations pictured above. The most appropriate response of the 
determining authorities in cases when the applicant withdraws his/her asylum application 
seems to be a discontinuation of the procedure and placing a notice into the file of the 
applicant, which allows appropriate consideration of the facts around the withdrawal 
during a potential future re-opening of his/her case. Rejection of the application would 
most probably require taking a decision on the substance of an application. Nonetheless, 
this does not seem to be necessary once the application has been explicitly 
withdrawn.339      
 
Article 20 of the Amended Proposal Directive refers to procedures in case of implicit 
withdrawal or abandonment of an asylum application. This Article foresees a  possibility 
not only to discontinue but also to reject an application for asylum in those cases, when 
there is a ‘reasonable cause to consider’ that an applicant for asylum has implicitly 

                                                 
336 Id., Art. 9A(2). 
337 Id., Art. 19(1). 
338 Id., Art. 19(2).  
339 Supra 321, 13. 
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withdrawn or abandoned his/her application and therefore has not established an 
entitlement to refugee status in accordance with the Qualification Directive.340  
 
Member States may assume that the applicant has implicitly withdrawn or abandoned 
his/her asylum application in particular when it is ascertained that: 
 
(a) he/she failed to respond to requests to provide information essential to his/her 

application in terms of Article 4 of the Qualification Directive or has not appeared for 
a personal interview, unless the applicant demonstrates within a reasonable time 
that his failure was due to circumstances beyond his control; 

 
(b) he/she has absconded or left without authorisation the place where he/she lived or 

was held, without contacting the competent authority within a reasonable time or 
he/she has not within a reasonable time complied with reporting duties or other 
obligations to communicate.341     

 
Member States shall also ensure that the applicant who reports again to the competent 
authority after a decision to discontinue is taken, is entitled to request that his/her case 
be re-opened, unless the request is examined as a subsequent application342 or is 
examined in accordance with the procedural rules.343 Member States may provide for a 
time limit after which the applicant’s case can no longer be reopened. On the other hand, 
Member States may also allow the determining authority to take up the examination at 
the stage, at which the application was discontinued.344 It is important to note that the 
Amended Proposal Directive requires the Member States to ensure that asylum 
applicants are not removed contrary to the principle of non-refoulement.345     
 
As regards the collection of information on individual cases, Member States shall not 
directly disclose the information regarding individual applications for asylum, or the fact 
that an application has been made, to the alleged actor or actors of persecution of the 
applicant. At the same time, the Member States shall not obtain information from such 
person(s) in a manner that would result in them being informed of the fact that an 
application has been made by the applicant; and which would jeopardise the physical 
integrity of the applicant and his/her dependants, or the liberty and security of his/her 
family members still living in the country of origin.346    
 
Article 21 of the Amended Proposal Directive emphasises the role of the UNHCR, which 
should have access to applicants for asylum, including those in detention and in airport 
or port transit zones; access to information on individual applications for asylum, on the 
course of the procedure and on the decisions taken (provided that the applicant for 
asylum agrees). The UNHCR should be able to present its views to any competent 
authorities regarding individual applications for asylum at any stage of the procedure 
under Article 35 of the 1951 Geneva Convention.347 Paragraph (2) extends access to 

                                                 
340 The Amended Proposal Directive, Art. 20(1), 1st subpar. 
341 Id., Art. 20(1), 2nd subpar.   
342 On cases of subsequent applications see Article 33. 
343 On procedural rules see Article 34. 
344 The Amended Proposal Directive, Art. 20(2), 1st, 2nd and 4th subpar.   
345 Id., Art. 20(2), 3rd subpar. 
346 Id., Art. 22.  
347 Id., Art. 21(1). Article 35 of the 1951 Geneva Convention lays down the obligation of the national 
authorities of the Contracting States to co-operate with the UN Refugee Agency (UNHCR). 
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applicants and information on their cases to organisations which work in the territory of 
the Member State on behalf of the UNHCR pursuant to an agreement with that Member 
State. The terms ‘on behalf of the UNHCR’ and ‘pursuant to an agreement with that 
Member State’ might be perceived as limitations in regards to other organisations (e.g. 
NGOs), which could also valuably contribute to the protection of asylum applicants.348    
 
 
2.5.3   Procedures at first instance 
 
The third group of provisions to be analysed regards procedures at first instance. The 
following provisions will now be discussed: 
 
- provisions on examination procedure and criteria for prioritisation and acceleration of 

any examination procedure, 
- cases of inadmissible and unfounded applications, 
- application of the concept of first country of asylum,  
- safe third country principle, 
- safe country of origin principle, and  
- border procedures.    
 
Article 23 of the Amended Proposal Directive refers to the examination procedure.349 
Member States shall process applications for asylum in an examination procedure in 
accordance with the basic principles and guarantees discussed above. Member States 
shall ensure that an examination procedure is concluded as soon as possible, without 
prejudice to an adequate and complete assessment. When no decision can be taken 
within six months, the applicant concerned shall either be informed of the delay or 
receive, upon his/her request, information on the time-frame within which the decision on 
his/her application is to be expected. Nevertheless, such information shall not constitute 
an obligation for the Member State towards the applicant concerned to take a decision 
within that time-frame.350  
 
The provisions of Article 23(1) and (2) should be welcomed, as they emphasise the 
importance of a procedure that is concluded “as soon as possible”. On the other hand, 
the release from obligation for the Member States to comply with a time-frame (set by 
the Member States themselves) within which the decision has to be taken will most 
probably not help to ensure an expedite procedure.       
 
Member States may lay down that an examination procedure, in accordance with the 
basic principles and guarantees, be prioritised or accelerated if: 
 
(a) the applicant in submitting his/her application and presenting the facts, has only 

raised issues that are not relevant or of minimal relevance to the examination of 
whether he/she qualifies as a refugee; or 

 

                                                 
348 Supra 321, 14.  
349 The Amended Proposal Directive states that the following Recital will be added to the Preamble: “It is in 
the interest of both the Member States and applicants for asylum to decide as soon as possible on 
applications for asylum. The organisation of the processing of applications for asylum is left to the discretion 
of the Member States, so that they may, in accordance with their national needs, prioritise or accelerate the 
processing of any application, taking into account the standards in this Directive.”   
350 The Amended Proposal Directive, Art. 23(1), (2). 
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(b) the applicant clearly does not qualify as a refugee or for refugee status in a Member 
States; or 

 
(c) the application for asylum is considered to be unfounded (because the applicant 

comes from a safe country of origin or a country which is not a EU Member State 
and is considered to be a safe third country for the applicant); or 

 
(d) the applicant has misled the authorities by presenting false information or documents 

or by withholding relevant information or documents with respect to his/her identity 
and/or nationality that could have had a negative impact on the decision; or 

 
(e) the applicant has  filed another application for asylum stating other personal data; or 
 
(f) the applicant has not produced information to establish with a reasonable degree of 

certainty his/her identity or nationality, or, it is likely that, in bad faith he/she has 
destroyed or disposed of an identity or travel document that would have helped 
establish his/her identity or nationality; or 

 
(g) the applicant has made inconsistent, contradictory, unlikely or insufficient 

representations which make his/her claim clearly unconvincing in relation to his/her 
having been an object of persecution; or  

  
(h) the applicant has submitted a subsequent application raising no relevant new 

elements with respect to his/her particular circumstances or to the situation in his/her 
country of origin; or 

 
(i) the applicant has failed without reasonable cause to make his/her application earlier, 

having had opportunity to do so; or 
 
(j) the applicant is making an application merely in order to delay or frustrate the 

enforcement of an earlier or imminent decision which would result in his/her removal; 
or 

 
(k) the applicant failed without good reasons to comply with obligations referred to in 

Article 4(1), (2) of the Qualification Directive351 or in Articles 9A(2)(a)352 and (b)353 
and 20(1)354 of this Amended Proposal Directive; or 

 
(l) the applicant entered the territory of the Member State unlawfully or prolonged 

his/her stay unlawfully and, without good reason, has either not presented 
himself/herself to the authorities and/or filed an application for asylum as soon as 
possible given the circumstances of his/her entry; or 

 
                                                 
351 Art. 4(1), (2) of the Qualification Directive refers to the submitting, as soon as possible, of all elements 
needed to substantiate the application, i.e. applicant’s statements and all documentation at the applicant’s 
disposal regarding age, background, relevant relatives, identity, nationality, country and place of previous 
residence, previous asylum applications, travel routes, identity and travel documents and the reasons for 
applying for international protection.     
352 This provision refers to an applicant’s obligation to report to the competent authorities or to appear there 
in person, either without delay or at a specified time.   
353 This provision refers to an applicant’s obligation to hand over documents in their possession relevant to 
the examination of the application. 
354 This provision refers to cases of implicit withdrawal or abandonment of asylum applications.  
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(m) the applicant is a danger to the national security or the public order of the Member 
State; or the applicant has enforceably been expelled for serious reasons of public 
security and public order under national law; or  

  
(n) the applicant refuses to comply with an obligation to have his/her fingerprints taken in 

accordance with relevant Community and/or national legislation; or 
 
(o) the application was made by an unmarried minor (in cases when the lodging of an 

application for asylum was deemed to constitute also the lodging of an application for 
asylum for an unmarried minor),355 after the application of the parents or parent 
responsible for the minor has been rejected by a decision and no relevant new 
elements were raised with respect to his/her particular circumstances or to the 
situation in his/her country of origin.356       

 
Moreover, Member States may prioritise or accelerate any examination in accordance 
with the basic principles and guarantees, including where the application is likely to be 
well-founded or where the applicant has special needs.357   
  
The provisions regarding the accelerated or prioritised examination procedure seem to 
be made to quickly exclude the non-genuine asylum seekers from the procedure 
resulting in the granting of refugee status. This is positive, as it might minimise the 
number of bogus asylum applications; and based on this, one could presume that the 
remaining genuine asylum applications will be processed as quickly as possible.    
 
On the other hand, according to the Amended Proposal Directive, the following Recital 
will be added to the Preamble: “The notion of public order may cover a conviction for 
committing a serious crime.” This possible addendum is quite worrisome since it is very 
vague: it does not specify if the conviction was made in the country of origin/previous 
residence, in a third country or in the Member State, “a serious crime” is not defined and 
also one has to remember that by being convicted of a serious crime an applicant should 
not automatically be considered a non-genuine asylum seeker, unless Article 12 of the 
Qualification Directive applies.358  
 
If an asylum application is inadmissible, the national authorities do not have to consider 
its merits at all. Therefore even though the situation of the asylum seeker in the country 
of origin may be dreadful, with the result that his case for refugee status may be well-
founded, the authorities will not even examine the application. Inadmissible cases 
concern situations where it is believed that the asylum seeker should have applied 
somewhere else, or where the asylum seeker already has protection somewhere else.359  

                                                 
355 The Amended Proposal Directive, Art. 5(4)(c).  
356 Id., Art. 23(4). 
357 Id., Art. 23(3).  
358 Article 12 of the Qualification Directive, regarding causes of exclusion from refugee status, is broadly 
based on Article 1 F of the 1951 Geneva Convention.   
359 Statewatch analysis: EU law on asylum procedures: An assault on human rights?  
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The Amended Proposal Directive applies this principle to cases when a person already 
received protection elsewhere or is subject to the ‘Dublin II’ Regulation, which allocates 
responsibility to another Member State for considering his/her asylum application. 
Furthermore, Member States are not required to examine whether the applicant qualifies 
as a refugee in accordance with the Qualification Directive when an application may be 
considered inadmissible according to Article 25 of the Amended Proposal Directive. 
 
Member States may consider an application for asylum as inadmissible if:  
 
(a) another Member State has granted refugee status; 
(b) the country which is not a Member State is considered as the first country of asylum 

for the applicant; 
(c) the country which is not a Member State is considered as a safe country for the 

applicant; 
(d) the applicant is allowed to remain in the Member State concerned on some other 

ground and as a result of this he/she has been granted a status equivalent to the 
rights and benefits of the refugee status by virtue of the Qualification Directive; 

(e) the applicant is allowed to remain in the territory of the Member State concerned on 
some other grounds which protect him/her against refoulement pending the outcome 
of the procedure for the determination of a status pursuant to (d); 

(f) the applicant has lodged an identical application after a final decision; 
(g) a dependant of the applicant lodges an application, after he/she has consented to 

have his/her case be part of an application made on his/her behalf (in accordance 
with Article 5(3)) and there are no facts relating to the dependant’s situation justifying 
a separate application.     

 
Article 29 deals with cases of unfounded applications,360 referring to applications where 
the applicant does not qualify for refugee status according to the Qualification 
Directive.361 Member States may consider an application as manifestly unfounded when 
the following cases are so defined in their national legislation: 
 
- the applicant does not clearly qualify as a refugee according to the Qualification 

Directive;362 or 
- when the applicant is submitting facts that are not relevant or have minimum 

relevance to the examination of whether he/she qualifies as a refugee by virtue of the 
Qualification Directive;363 or 

- when the applicant comes from a safe country of origin;364 or 
- because the country which is not a Member State is considered to be a safe third 

country for the applicant;365 or 
- when the applicant is an unmarried minor who applies after the application of his 

parents has been rejected by a decision and no new relevant elements were raised 
with respect to his/her circumstances or to the situation in his/he country of origin.366   

                                                 
360 On the definition of ‘manifestly unfounded applications’ see Resolution on Manifestly Unfounded 
Applications for Asylum, Conclusions of the meeting of the ministers responsible for immigration Doc. 
10579/92 IMMIG (London, 30 Nov.-1 Dec. 1992); on the definition of ‘manifestly unfounded’ and ‘clearly 
abusive’ asylum claims see also UNHCR Executive Committee Conclusions, The Problem of Manifestly 
Unfounded or Abusive Applications for Refugee Status or Asylum (No. 30 (XXXIV)-1983). 
361 The Amended Proposal Directive, Art. 29(1). 
362 Id., Art. 23(4)(b). 
363 Id., Art. 23(4)(a). 
364 Id., Art. 23(4)(c). 
365 Ibid. 
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The most discussed provisions of the Amended Proposal Directive are the provisions 
regarding the concepts of safe third country, first country of asylum and safe country of 
origin. These concepts are given as grounds for considering an application for asylum as 
inadmissible or unfounded.  
 
A variety of terms are used as synonyms of what has become generally known as a 
‘safe third country’. These include ‘country of first asylum’, ‘host third country’, ‘country 
responsible for examining the asylum application’. The terms are, however, not perfectly 
identical; and the vocabulary has been developing over the last decade of application 
and implementation of this principle.367 For example the UNHCR sees a clear distinction 
between a ‘first country of asylum’ – a place where protection has been granted, and 
where the level of protection remains satisfactory; and a ‘safe third country’ – a place 
with which an asylum seeker has some connection, e.g. transit, and in which the State 
applying the principle believes the person could have requested protection. This implies 
that the ‘first country of asylum’ has accepted responsibility for the protection of the 
individual in question, but a ‘safe third country’ has not done so. UNHCR considers that 
any analysis of the issue must be based on the understanding that the responsibility for 
examining an asylum request lies primarily with the State to which it has been submitted. 
While that State may be relieved from such responsibility if it ensures that another State 
will consider the request, it is essential that any arrangements that may be concluded to 
this end be consistent with the imperatives of refugee protection.368   
 
One discussion of the terminology is particularly interesting in the light of the European 
developments discussed below. In 1995 the United Kingdom Delegation in Geneva 
wrote a note explaining the terminology as follows: 
 
- ‘safe third country’ – meaning a country other than the country of origin or the one 

where the applicant is seeking asylum which is ‘safe’ in that the applicant would not 
“face treatment contrary to Article 33 of the 1951 Geneva Convention, or other 
violations of human rights”;  

 
- ‘host third country’ (the term used in the London Resolution)369 entails the following: 

“The word ‘host’ means that the asylum applicant has been in a third country before 
arriving in the country in which he or she has applied for asylum.” 

 
A ‘safe third country’, the note says, is broader: the applicant does not need to have 
been in the ‘safe’ State in question, but can safely be sent there. The London Resolution 
was given the title of dealing with ‘host third countries’. In fact, as will be pointed out 

                                                                                                                                               
366 Id., Art. 23(4)(o). 
367 See e.g. the paper by Selm, J. van: Access to Procedures, ‘Safe Third Countries’, ‘Safe Countries of 
Origin’ and ‘Time Limits’ (2001), commissioned by UNHCR and the Carnegie Endowment for International 
Peace as a Background paper for the Third Track discussions held in Geneva in June 2001 as part of the 
Global Consultations on International Protection in the context of the 50th anniversary of the 1951 
Convention relating to the Status of Refugees, 7, par. 15.    
368 See in this regard the position stated in Revisiting the Dublin Convention, Some reflections by UNHCR in 
response to the Commission staff working paper, 2; available at: 
www.ecre.org/eu_developments/responsibility/unhcrdc.doc.   
369 Resolution of 30 November and 1 December 1992 of the ministers of the Member States of the European 
Communities responsible for immigration on a harmonised approach to questions concerning host third 
countries, SN 4823/92 WGI 1283 AS 147.  
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below, the development of the concept means it is actually about ‘safe third countries’ 
according to the above definitions.370  
 
Pursuant to Article 27(1) of the Amended Proposal Directive, Member States may apply 
the safe third country concept only where the competent authorities are satisfied that a 
person seeking asylum will be treated in accordance with the following principles in the 
third country concerned: 
 
(a) life and liberty are not threatened on account of race, religion, membership of a 

particular social group or political opinion; and 
(b) the principle of non-refoulement in accordance with the Geneva Convention is 

respected; and 
(c) the prohibition on removal in breach of the right to freedom from torture and cruel, 

inhuman or degrading treatment as laid down in international law is respected; and 
(d) the possibility exists to request refugee status and, if found to be a refugee, to 

receive protection in accordance with the Geneva Convention. 
 
All four above-mentioned conditions must be fulfilled simultaneously (“and”), in order to 
establish a third country as ‘safe’ for the asylum applicant.  
 
Paragraph (2) provides additional rules that shall be laid down in the national legislation 
of the Member States regarding the application of the safe third country concept: 
 

(a) rules requiring a connection between the person seeking asylum and the third 
country concerned based on which it would be reasonable for that person to go 
to that country; 

 
(b) rules on the methodology by which the competent authorities satisfy themselves 

that the safe third country concept may be applied to a particular country or to a 
particular applicant. Such methodology shall include case by case consideration 
of the safety of the country for a particular applicant and/or national designation 
of countries considered to be generally safe; 

 
(c) rules, in accordance with international law, allowing an individual examination of 

whether the third country concerned is safe for a particular applicant which, as a 
minimum, shall permit the applicant to challenge the application of the safe third 
country concept on the grounds that he/she would be subjected to torture, cruel, 
inhuman or degrading treatment or punishment.  

 
When implementing a decision, which is solely based on Article 27, Member States shall 
inform the applicant for asylum accordingly and provide him/her with a document 
informing the authorities of the third country, in the language of that country, that the 
applicant has not been examined in substance.371    
 
One can say that the whole applicability of the safe-third-country concept stands or falls 
with Article 27(4); this provision regulates the need for admission on the territory of the 
alleged safe third country. If the third country concerned does not agree on the 
application of the concept, then the Member State in question is still obliged to process 

                                                 
370 Supra 367, 8, par.17.  
371 The Amended Proposal Directive, Art. 27(3). 
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the application for international protection in full accordance with the basic principles and 
guarantees as laid down in the Amended Proposal Directive.372 This provision should 
protect asylum seekers from being sent to third countries not willing to provide them with 
protection; and by this also help to avoid the problem of refugees in orbit. 
 
Article 26 of the Amended Proposal Directive states that a country can be considered 
the first country of asylum for a particular applicant for asylum if: 
 
(a) he/she has been recognised in that country as a refugee and he/she can still avail 

himself/herself of that protection, or  
 
(b) he/she enjoys otherwise sufficient protection in that country, including benefiting from 

the principle of non-refoulement, provided that he/she will be re-admitted to that 
country.373   

 
A key development in the notion of safe countries of origin was the Conclusion on 
countries where there is generally no serious risk of persecution, agreed by the 
European Community in London in November 1992.374 The EU Immigration Ministers 
defined a safe country of origin as a country “which can clearly be shown, in an objective 
and verifiable way, normally not to generate refugees or where it can be clearly shown, 
in an objective and verifiable way, that circumstances which might in the past have 
justified recourse to the 1951 Convention have ceased to exist”. The Conclusions of the 
EU Immigration Ministers provide that a safe country of origin determination by a 
Member State should not be an automatic bar to all asylum applications from that State, 
but may be used instead as justification for directing applicants into expedited 
procedures with sharply curtailed legal safeguards.375   
 
According to Article 30 of the Amended Proposal Directive the third countries designated 
in the minimum common list of third countries, which shall be regarded by Member 
States as safe countries of origin will be contained in Annex II to the Asylum Procedures 
Directive.376 In fact, the ‘safe country of origin’ principle allows States to deny refugees 
access to the asylum system on the grounds that human rights are so well protected in 
their country of origin that persecution severe enough to cause people to flee never 
occurs.377   
 
The Council may, acting by a qualified majority on a proposal from the Commission and 
after consulting the European Parliament, amend the minimum common list by adding or 
removing third countries, in accordance with Annex II to the Directive. The Commission 
shall examine any request made by the Council or by a Member State that it submits a 
proposal to amend the minimum common list. When making its proposal, the 
                                                 
372 JHA Council – Analysis of the Asylum Procedures Directive (MEMO/04/98), Brussels, 28 April 2004.  
373 The Amended Proposal Directive, Art. 26. In applying the concept of the first country of asylum to the 
particular circumstances of an applicant for asylum, Member States may take into account the content of Art. 
27(1) on the safe-third-country concept.   
374 Conclusions of 30 November and 1 December 1992 of the Ministers of the Member States of the 
European Communities responsible for immigration on countries in which there is generally no serious risk 
of persecution, SN 4821/92 WGI 1281 AS 145.  
375 Byrne, R., Shacknove, A.: The Safe Country Notion in European Asylum Law, Harvard Human Rights 
Journal, vol. 9, Spring 1996, 193-194.   
376 The Amended Proposal Directive, Art. 30(1). 
377 Statewatch Analysis: EU divided over list of “safe countries of origin” – Statewatch calls for the list to be 
scrapped, September 2004; available at http://www.statewatch.org/news/2004/sep/safe-countries.pdf.     
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Commission shall make use of information from the Member States, its own information 
and, where necessary, information from UNHCR, the Council of Europe and other 
relevant international organisations.378  
 
Concerning the removing of a third country from the minimum common list, the following 
possibilities are further envisaged by the Amended Proposal Directive: 
 
- Where the Council requests the Commission to submit a proposal for removing a 

third country from the minimum common list, the obligation of Member States 
pursuant to Article 30 B(2) shall be suspended with regard to this third country as of 
the day following the Council decision requesting such a submission.379  

 
- Where a Member State requests the Commission to submit a proposal to the 

Council for removing a third country from the minimum common list, that Member 
State shall notify the Council in writing of the request made to the Commission. The 
obligation of this Member State pursuant to Article 30 B(2) shall be suspended with 
regard to the third country as of the day following the notification of the request to 
the Council.380  

 
The European Parliament shall be informed of cases of the above-mentioned 
suspensions.381 Such suspensions shall end after three months, unless the Commission 
makes a proposal, before the end of this period, to withdraw the third country from the 
minimum list. The suspensions shall end in any case when the Council rejects a 
proposal by the Commission to withdraw the third country from the list.382    
 
Upon request by the Council, the Commission shall report to the Council and the 
European Parliament on whether the situation in a country listed on the minimum 
common list, is still in conformity with Annex II.383 It should be taken into account that in 
order to have an always updated common list of ‘safe countries of origin’, the system of 
adding to and removing from such a list should be very flexible; in particular because 
the political situation in many countries of Africa or Asia, for example, tends to change 
quite frequently.      
 
Annex II to the (proposed) Asylum Procedures Directive relates to the designation of 
safe countries of origin for the purposes of Articles 30 and 30A(1): a country is 
considered as a safe country of origin where “on the basis of the legal situation the 
application of the law within a democratic system and the general political 
circumstances, it can be shown that there is generally and consistently no persecution 
(as defined in Article 9 of the Qualification Directive), no torture or inhuman or degrading 
treatment or punishment; and no threat by reason of indiscriminate violence in situations 
of international or internal armed conflict”.  
 
In making this assessment, account shall be taken inter alia of the extent to which 
protection is provided against persecution or mistreatment through: 
 
                                                 
378 The Amended Proposal Directive, Art. 30(2). 
379 Id., Art. 30(3). 
380 Id., Art. 30(4). 
381 Id., Art. 30(5). 
382 Id., Art. 30(6). 
383 Id., Art. 30(7). 
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(a) the relevant laws and regulations of the country and the manner in which they are 
applied; 

(b) observance of the rights and freedoms laid down in the European Convention for the 
Protection of Human Rights and Fundamental Freedoms (ECHR) and/or the 
international Covenant for Civil and Political Rights and/or the Convention against 
Torture, in particular the rights from which derogation cannot be made under Article 
15(2) of the said European Convention (ECHR); 

(c) respect of the non-refoulement principle according to the Geneva Convention; 
(d) provision for a system of effective remedies against violations of these rights and 

freedoms.       
     
Article 30A on national designation of third countries as safe countries of origin provides 
that without prejudice to Article 30, Member States may retain or introduce legislation 
that allows, in accordance with Annex II, for the national designation of third countries 
other than those appearing on the minimum common list, as safe countries of origin for 
the purpose of examining applications for asylum. This may include designation of part 
of a country as safe where the conditions in Annex II are fulfilled in relation to that 
part.384    
 
By derogation from the previous paragraph, Member States may retain legislation in 
force at the time of adoption of the Asylum Procedures Directive that allows for the 
national designation of third countries, other than those appearing on the minimum 
common list, as safe countries of origin for the purposes of examining applications for 
asylum where they are satisfied that persons in the third countries concerned are 
generally385 neither subject to: 
 
(a) persecution, as defined in the Qualification Directive386; nor 
 
(b) torture or inhuman or degrading treatment or punishment.387  
 
Member States may also retain legislation in force at the time of the adoption of this 
Directive that allows for the national designation of part of a country as safe or a country 
or part of a country as safe for a specified group of persons in that country where the 
conditions mentioned above are fulfilled in relation to that part or group.388

 
In assessing whether a country is a safe country of origin in accordance with the 
previous paragraphs (regarding the retain of the national legislation in force at the time 
of adoption of this Directive…), Member States shall have regard to the legal situation, 

                                                 
384 Id., Art. 30A(1).  
385 The Amended Proposal Directive suggests the following Recital to be added to the Preamble: “The 
designation of a third country as a safe country of origin for the purposes of this Directive cannot establish 
an absolute guarantee of safety for nationals of that country. By its very nature, the assessment underlying 
the designation can only take into account the general civil, legal and political circumstances in that country 
and whether actors of persecution, torture or inhuman or degrading treatment or punishment are subject to 
sanction in practice when found liable in the country concerned. For this reason, it is important that, where 
an applicant shows that there are serious reasons to consider the country not to be safe in his/her particular 
circumstances, the designation of the country as safe can no longer be considered relevant for him/her.”  
386 On the ‘acts of persecution’ see the Qualification Directive, Art. 9. 
387 The Amended Proposal Directive, Art. 30A(2). 
388 Id., Art. 30A(3). 
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the application of the law and the general political circumstances in the third country 
concerned.389  
 
The assessment of whether a country is a safe country of origin in accordance with 
Article 30A, shall be based on a range of sources of information, including in particular 
information from other Member States, the UNHCR, the Council of Europe and other 
relevant international organisations. Member States shall notify the Commission of the 
countries that are designated as safe countries of origin pursuant to the provisions of 
Article 30A (i.e. the national designation of third countries as safe countries of origin).390    
 
The difference between the requirements to consider a country of origin ‘safe’ in the 
minimum common list of third countries (Art. 30) and in the national designation of third 
countries as safe countries of origin (Art. 30A) is worth noting. The main difference 
concerns the role of the UNHCR, the Council of Europe and other relevant international 
organisations. Art. 30(2) states that when making its proposal the Commission shall 
make use of information from the Member States, its own information and, where 
necessary, information from the UNHCR, the Council of Europe and other relevant 
international organisations. In contrast Art. 30A (5) provides that the assessment shall 
be based on a range of sources of information, including in particular information from 
other Member States, the UNHCR, the Council of Europe and other relevant 
international organisations. The wording used in Article 30(2) (“where necessary”) might 
seem to give a more supplementary role to the above-mentioned organisations, and 
given that the UNHCR is the guarantor of the 1951 Geneva Convention and main expert 
in global asylum matters, this wording should be reconsidered in the final version of the 
Asylum Procedures Directive. In addition, the Tampere Conclusions stressed the 
importance of consulting the UNHCR and other international organisations.391  
 
Having regard to the possibility of various lists of ‘safe countries of origin’ within the EU, 
allowed by the Amended Proposal Directive (minimum common list, national lists), this 
might create a potential risk of divergence within the Common European Asylum 
System, when applying the ‘safe country of origin’ concept. Especially when Member 
States may retain their national lists of ‘safe countries of origin’ adopted before the 
introduction of the minimum common list, and these national lists could have been made 
using different criteria.  
 
Regarding the application of the safe country of origin concept, Article 30B provides that 
a third country designated as a safe country of origin either in accordance with the 
provisions of Article 30 or 30A can, after an individual examination of the application, be 
considered as a safe country of origin for a particular applicant for asylum only if: 
 

(a) he/she has the nationality of that country, or 
 
(b) he/she is a stateless person and was formerly habitually resident in that country; 

 
and he/she has not submitted any serious grounds for considering the country not to be 
a safe country of origin in his/her particular circumstances in terms of his/her 
qualification as a refugee in accordance with the Qualification Directive. 

                                                 
389 Id., Art. 30A(4). 
390 Id., Art. 30A(5), (6).  
391 Tampere, par. 14.  
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Applications for asylum made by nationals coming from third countries, which are on an 
EU common list of ‘safe countries of origin’, shall be considered unfounded.392 
Accordingly, accelerated procedures would apply, denying applications without 
substantively considering the claim.  
 
The UNHCR does not object in principle to the notion of designating countries as ‘safe 
countries of origin’, based on criteria establishing a general presumption of safety, which 
the individual should be able to disprove. “Such considerations must, however, be 
limited to the actual country of origin or, in the case of stateless persons only, the 
country of habitual residence. They cannot be extended to any country in which the 
claimant may be entitled to reside.”393 The UNHCR takes the position that the ‘safe 
country of origin’ notion does not have, per se, to be a barrier to access to procedures. 
Its implementation prior to any further substantive determination of the asylum claim 
means it is perceived as a barrier. However, the UNHCR suggests that if applied not to 
admissibility, but to the substantive determination of the claim, the principle would not 
necessarily be so problematic. During the substantive determination of the claim, the 
individual would have the opportunity to “rebut a general presumption of safety in his/her 
individual case.”394  
 
The Council first released the draft common list of safe countries of origin in March 2004. 
It included ten countries: Benin, Botswana, Cape Verde, Chile, Costa Rica, Ghana, Mali, 
Mauritius, Senegal and Uruguay. In addition, Bulgaria and Romania will be considered 
‘safe’ because of their status as EU candidate states. On the other hand one wonders 
why countries with a tradition of respect for human rights (e.g. Canada, New Zealand) do 
not appear on the list. A more logical approach would be, for example, to make two lists: 
one listing the countries considered safe and the other one listing the countries not 
considered to be safe. By this way all countries would be included in either the positive 
or the negative list, similar to the EU visa lists approach. The exclusion of a third country 
from the common list of safe countries of origin is a politically very sensitive issue and 
this might be one of the biggest obstacles encountered in the adoption of the Asylum 
Procedures Directive. Moreover why this list of safe countries was not included rather in 
the Qualification Directive which deals with the criteria for admissibility?  
 
Article 35 regards cases of border procedures. The Amended Proposal Directive 
suggests adding the following Recital to the Preamble: “Border procedures mainly apply 
to those applicants which do not meet the conditions for entry into the territory of the 
Member States.”  There is no further clarification on what the conditions for entry are. 
Considering that the entry of third-country nationals into the territory of the Member 
States is in principle conditional on possessing valid travel documents and valid visas, 
where required;395 one might assume that the proposed recital refers to these conditions 
and points to irregular crossings of the external border of the EU by asylum seekers. 
                                                 
392 The Amended Proposal Directive, Art. 30B(2). 
393 UNHCR, Note on key issues of concern to UNHCR on the draft Asylum Procedures Directive, March 
2004, available at http://www.unhcr.ch/news/290304Qua.pdf.  
394 UNHCR, Asylum Processes (Fair and Efficient Asylum Procedures), Global Consultations on 
International Protections, 2nd Meeting; EC/GC/01/12, 31 May 2001, par. 40. 
395 See Council Regulation (EC) No 574/1999 of 12 March 1999 determining the third countries whose 
nationals must be in possession of visas when crossing the external borders of the Member States, OJ L 
072, 18.03.1999, 2; and its amending acts: Council Regulation (EC) No 539/2001 of 15 March 2001 listing 
the third countries whose nationals must be in possession of visas when crossing the external borders and 
those whose nationals are exempt from that requirement, OJ L 81, 21.3.2001, 1; Council Regulation (EC) 
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Despite the irregularity of such crossings, the fact that a person is in genuine need of 
international protection should always take priority. The prevention and control of 
irregular economic immigration into the EU Member States have long been considered 
essential elements of the emerging common immigration and asylum policy of the Union. 
To this end the European Commission issued the Communication on a common policy 
on illegal immigration, setting out a comprehensive Action Plan.396 The Communication 
provides that “measures relating to the fight against illegal immigration have to balance 
the right to decide whether to accord or refuse admission to the territory to third-country 
nationals and the obligation to protect those genuinely in need of international 
protection.”397 This reflects what was proclaimed by the European Council summit in 
Tampere, that “the freedom of movement of persons should not be regarded the 
exclusive preserve of the Union’s own citizens. It would be in contradiction with Europe’s 
traditions to deny such freedom to those whose circumstances lead justifiably to seek 
access to the EU territory.”398 In addition, irregular crossings of borders by asylum 
seekers have been qualified as one of the criteria according to which the State 
responsibility for examining an asylum application is determined.399           
 
Article 35(1) of the Amended Proposal Directive says that “Member States may provide 
for procedures in accordance with the basic principles and guarantees of Chapter II, in 
order to decide, at the border or transit zones of the Member State, on the applications 
made at such locations”. However, when procedures as set out in paragraph (1) do not 
exist, Member States may maintain, subject to the provisions of this Article and in 
accordance to the laws in force at the time of the adoption of this Directive, procedures 
derogating from the basic principles and guarantees described in Chapter II, in order to 
decide, at the border or in transit zones, on the permission to enter their territory of 
applicants for asylum who have arrived and made an application at such locations.400    
 
It is only logical and fair that all asylum seekers irrespective of whether they apply at the 
border (including sea and air ports), or further inside the country, benefit from the same 
basic principles and guarantees.401 It should be noted with great concern that the 
provisions of Article 17 (in Chapter II) regarding the conditions of detention, do not apply 
on cases of border procedures. As a result, applicants for asylum who illegally crossed 
the EU borders might be detained for up to four weeks “for the sole reason of being 
asylum seekers” and without “the possibility of speedy judicial review”.402      
 
The notion of super safe third countries403 is dealt with in Article 35A, according to which 
Member States may provide that “no, or no full examination of the asylum application 

                                                                                                                                               
No 2414/2001 of 7 December 2001, OJ L 327, 12.12.2001, 1 and the Council Regulation (EC) No 453/2003 
of 6 March 2003, OJ L 69, 13.3.2003, 10. 
396 Communication from the Commission to the Council and the European Parliament on a common policy 
on illegal immigration, COM(2001) 672 final, not published in the OJ. 
397 Id., par. 3.2.  
398 Tampere, par. 3.  
399 Dublin II, Art. 10(1).  
400 The Amended Proposal Directive, Art. 35(2). 
401 UNHCR, Note on key issues of concern to UNHCR on the draft Asylum Procedures Directive, March 
2004, available at http://www.unhcr.ch/news/290304Qua.pdf; cf. Chapter II (“Basic principles and 
guarantees”) and Article 35(3).  
402 Cf. Art. 17(1), (2) and Art. 35(3), (4).    
403 The term ‘super safe’ country is not used in the Proposal Procedures Directive itself. It is, however, used 
by e.g. the European Council on Refugees and Exiles: ECRE’s Memorandum to the Irish Presidency, 20 
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and of the safety of the applicant in his/her particular circumstances (as described in 
Chapter II of the Amended Proposal Directive) takes place in cases where a competent 
authority has established, on the basis of the facts, that the applicant for asylum is 
seeking to enter or has entered illegally into the territory from a safe third country”.404   
 
For the purpose of Article 35A a third country can only be considered as ‘super safe’ 
when: 
 
(a) it has ratified and observes the provisions of the 1951 Geneva Convention without 

any geographical limitations; and 
(b) it has in place an asylum procedure prescribed by law; and 
(c) it has ratified the European Convention for the Protection of Human Rights and 

Fundamental Freedoms (ECHR) and it observes its provisions, including the 
standards relating to effective remedies; and 

(d) it has been so designated by the Council, acting by qualified majority on the proposal 
of the Commission and after consultation of the European Parliament.405     

 
Despite the fact that these provisions are restricted only to very specific cases, it should 
not justify possible unfairness towards persons genuinely seeking asylum. Moreover, if 
one takes into consideration that the ‘super safe’ countries must have ratified the 
European Convention for the Protection of Human Rights and Fundamental Freedoms 
(ECHR), the scope of possible super safe countries gets narrower and implicitly points to 
the EU neighbouring countries.406 Supposing that the provisions of this Article will apply, 
Member States would have no obligation to examine such applications for asylum. 
 
The reference to illegal entry into the Member States territory, as a condition for the 
application of Article 35A, might raise the question of compliance with the notion of 
Article 31 of the 1951 Geneva Convention. The provision of Article 31 prohibits the 
imposition of penalties on account of illegal entry or presence of asylum 
seekers/refugees; in comparison with the provision laid down in the Amended Proposal 
Directive, which allows excluding Member States from the obligation to examine 
applications for asylum, in cases of asylum applicant’s illegal entry.      
 
Paragraph (4) of Article 35A mandates Member States to lay down in their national laws 
modalities for implementing the provisions of the ‘super safe country’ concept. These 
modalities should be in compliance with the principle of non-refoulement and also should 
provide for exceptions from the application of Article 35A for humanitarian or political 
reasons; or for reasons of public international law. It might seem rather difficult to 
respect the principle of non-refoulement when there is the option given to Member 
States of not examining an asylum application at all. The call for compliance with the 
principle of non-refoulement is very positive, nevertheless, the option of not examining at 
all an asylum application provided for in paragraph (1), should be seriously reconsidered 
in the final version of the Asylum Procedures Directive. On the other hand, the provision 

                                                                                                                                               
January 2004; Commission (EU): Minimum standards for Member States’ procedures for granting and 
withdrawing refugee status in the EU – Political agreement in the Council; Statewatch: Call for withdrawal of 
the Asylum Procedures Directive; UNHCR: UNHCR regrets missed opportunity to adopt high EU asylum 
standards (UNHCR Press Release of 30 April 2004).       
404 The Amended Proposal Directive, Art. 35A(1). 
405 Id., Art. 35A (2).   
406 All of the EU neighbouring countries, except for Belarus, are parties to the ECHR. Belarus is a candidate 
for membership in the Council of Europe (applied for membership on 12 March 1993). 
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guaranteeing that where the super safe third country does not readmit the applicant for 
asylum in question, Member States shall ensure that access to a procedure is given in 
accordance with the basic principles and guarantees (laid down in Chapter II of the 
Proposal Directive)407 should be received positively.  
 
The Council shall, acting by qualified majority on the proposal of the Commission and 
after consultation of the European Parliament, adopt or amend a common list of third 
countries that shall be regarded as ‘super safe countries’.408 Member States which 
already have designated third countries as safe in accordance with the criteria set in this 
Article before the date of the adoption of this (Proposal) Directive, may apply the 
provisions of paragraph (1) (no examination or no full examination of asylum 
applications) to these third countries until the Council adopts the above-mentioned 
common list.409        
 
 
2.5.4   Procedures for the withdrawal of refugee status 
 
As regards withdrawal of a refugee status already granted in a Member States to a third-
country national, Member States shall ensure that an examination may be started to 
withdraw the refugee status of a particular person when new elements or findings arise 
indicating that there are reasons to reconsider the validity of his/her refugee status.410  
 
Member States shall ensure that where the competent authority is considering to 
withdraw the refugee status of a third-country national or stateless person,411 the person 
concerned shall enjoy the following guarantees: 
 
(a) to be informed in writing that the competent authority is reconsidering his or her 

qualification for refugee status and the reasons for such a reconsideration; and 
 
(b) to be given the opportunity to submit, in a personal interview412 or in a written 

statement, reasons as to why his/her refugee status should not be withdrawn. 
 
In addition, Member States shall ensure that within the framework of such a procedure: 
 
(c) the competent authority is able to obtain precise and up to date information from 

various sources, such as, where appropriate, information from the UNHCR, as to the 
general situation prevailing in the countries of origin of the persons concerned; and 

 
(d) where information is collected on the individual case for the purpose of reconsidering 

the refugee status, it is not obtained from the actor(s) of persecution in a manner that 
would result in such actor(s) being directly informed of the fact that the person 
concerned is a refugee, whose status is under reconsideration, nor jeopardise the 
physical integrity of the person and his/her dependants, or the liberty and security of 
his/her family members still living in the country of origin.413 

                                                 
407 The Amended Proposal Directive, Art. 35A (6). 
408 Id., Art. 35A(3). 
409 Id., Art. 35A(7). 
410 Id., Art. 36. 
411 See the Qualification Directive, Art. 14.  
412 The Amended Proposal Directive, Art. 9(1) (b), Art. 10-12.
413 Id., Art. 37(1). 
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A withdrawal of a refugee status is interrelated with the ‘cessation clauses’, laid down in 
Article 14 of the Qualification Directive and also in Article 1C (1) to (6) of the 1951 
Geneva Convention. The cessation clauses “spell out the conditions under which a 
refugee ceases to be a refugee. They are based on the consideration that international 
protection should not be granted where it is no longer necessary or justified.”414       
Contrary to the asylum determination procedure, where a person’s status as a refugee is 
decided, the procedure for the withdrawal of refugee status commences once a 
recognised refugee comes within the terms of one of the cessation clauses (reflecting 
changes in the situation of the refugee and/or changes in the country where persecution 
was feared, because the reasons for a person becoming a refugee have ceased to 
exist).415     
 
The decision of the competent authority of a Member States to withdraw the refugee 
status must be given in writing and the reasons in fact and in law have to be stated in the 
decision. Furthermore, information on how to challenge the decision shall be given in 
writing.416    
 
Member States may also decide that the refugee status lapses by law in case of 
cessation if a third-country national or a stateless person, who is a refugee, has 
voluntarily re-availed himself of the protection of the country of nationality (or habitual 
residence); or having lost his nationality, has voluntarily reacquired it; or has acquired a 
new nationality, and enjoys the protection of the country of his new nationality; or has 
voluntarily re-established himself in the country which he left or outside which he 
remained owing to fear of persecution;417 or if the refugee has evidently renounced 
his/her recognition as a refugee.418  
 
 
2.5.5   Appeal procedures419

 
Article 38(1) of the Amended Proposal Directive states that Member States shall ensure 
that applicants for asylum have the right to an effective remedy before a court or tribunal, 
against the following: 
 
(a) a decision taken on their application for asylum;420   
(b) a refusal to re-open the examination of an application after its discontinuation;421 
(c) a decision not to further examine the subsequent application;422 

                                                 
414 UNHCR Handbook, par. 111. 
415 Id., par. 112-115.  
416 The Amended Proposal Directive, Art. 37(2). 
417 Qualification Directive, Art. 11(1) (a)-(d).  
418 The Amended Proposal Directive, Art. 37(4). 
419 The Amended Proposal Directive suggests the following Recital to be added to the Preamble: “It reflects 
a basic principle of Community law that the decisions taken on an application for asylum must be subject to 
an effective remedy before a court or tribunal in the meaning of Article 234 TEC. The effectiveness of the 
remedy, also with regard to the examination of the relevant facts, depends on the administrative and judicial 
system of each Member State seen as a whole.”   
420 According to Art. 38(1)(a) a decision taken on their application for asylum includes a decision: i) to 
consider an application inadmissible pursuant to Art. 25(2); ii) at the border or in the transit zones of a 
Member State as described in Article 35(1); iii) not to conduct an examination pursuant to Article 35A. 
421 The Amended Proposal Directive, Art. 19, 20. 
422 Id., Art. 33, 34. 
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(d) a decision refusing entry within the framework of the border procedures;423 
(e) a decision for the withdrawal of the refugee status.424  
 
The Member States shall provide for time limits and other necessary rules for the 
applicant to exercise his/her right to an effective remedy;425 they may also lay down time 
limits for the court or tribunal to examine the decision of the determining authority.426 
Having regard to the fact that Member States should ensure that applicants for asylum 
have the right to an effective remedy before a court or tribunal; then the determination of 
time limits to examine a decision should not be left fully to the discretion of the Member 
States.427    
  
One of the most striking provisions of this Amended Proposal Directive is to be found in 
Article 38(3). It provides that Member States shall, where appropriate, provide for rules 
in accordance with their international obligations dealing with: 
 
(a) the question of whether the remedy shall have the effect of allowing applicants to 

remain in the Member State concerned pending its outcome; and 
 
(b) the possibility of legal remedy or protective measures where the remedy does not 

have the effect of allowing applicants to remain in the Member State concerned, 
pending its outcome. Member States may also provide for an ex officio remedy; and 

 
(c) the grounds of challenge to a decision in cases when an application for asylum is 

considered as inadmissible, if a country is considered as a safe third country for the 
applicant,428 in accordance with a set methodology.429  

 
Member States may lay down in national legislation the conditions under which it can be 
assumed that an applicant has implicitly withdrawn or abandoned his/her remedy.430

 
The Amended Proposal Directive further states that when an applicant has been granted 
a status, which offers the same rights and benefits under national and Community law as 
the refugee status by virtue of the Qualification Directive, the applicant may be 
considered to have an effective remedy where a court or tribunal decides that the 
remedy pursuant to Article 38(1) is inadmissible or unlikely to succeed on the basis of 
insufficient interest on the part of the applicant in maintaining the proceedings.431      
 
The introduction of the notion of effective remedy is a significant element in the 
completion of the first stage of the Common European Asylum System. Once the 

                                                 
423 Id., Art. 35(2). 
424 Id., Art. 37.  
425 Id., Art. 38(2). 
426 Id., Art. 38(4). 
427 The first Proposal for a Council Directive on minimum standards on procedures in Member States for 
granting and withdrawing refugee status (COM(2000) 578 final) laid down some time limits within the appeal 
procedures: e.g. the time limit for filing the grounds of appeal in regular cases should not be in any case less 
that 20 working days (Art. 34(1)); in cases where an application was found to be inadmissible or manifestly 
unfounded, the reviewing body should take a decision within 65 working days after notice of appeal has 
been given (Art. 35(1)).   
428 The Amended Proposal Directive, Art. 25(2)(c).   
429 Id., Art. 27(2)(b), (c). 
430 Id., Art. 38(6). 
431 Id., Art. 38(5).   
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Asylum Procedures Directive enters into force, all asylum decisions in the systems of 25 
EU Member States will be subject to judicial scrutiny for the first time. This will have a 
real impact on national judges and on the Court of Justice (ECJ), as well. What is, 
however, alarming is the (suggested) non-application of the suspensive effect (the right 
of the asylum applicants/refugees, to remain in the Member State pending their appeal). 
It is difficult to believe that a remedy will be considered ‘effective’ even if it does not allow 
applicants with a disputable claim to remain in the Member State pending their appeal. 
And what is more, it would increase considerably the possibility of persons being 
returned to persecution in violation of the principle of non-refoulement. 
 
In this context, it is important to bear in mind that in some European countries negative 
decisions in 30 to 60% of the claims are overturned on appeal.432 An exception to the 
general rule could be considered in strictly limited categories (‘manifestly unfounded’ and 
‘clearly abusive’ claims). In such cases, nevertheless, there must still be access to the 
possibility of an independent review of the decision to remove the person pending 
appeal. Such a review could be simplified and fast, taking into account the chances of an 
appeal.433         
 
The part of the Amended Proposal Directive dealing with appeal procedures seems to 
be one of the most problematic to agree on among the Member States: the most 
substantial changes in relation to the first Proposal of the Commission can be found in 
this part. For example, the original obligation to introduce a two-level appeal system, in 
which a court of law would have to be competent at least once to review a decision,434 
has been replaced by the right of every applicant for asylum to have an effective remedy 
before a court of law against the decision of his application, leaving the institutional 
arrangements for review or appeal to national discretion.435  
    
The long process of negotiations in the Council on this legal instrument resulted in the 
elimination of several provisions that guaranteed more satisfactory procedural standards 
for asylum applicants. Taking into account that the ‘absolute respect of the right to seek 
asylum’436 and the commitment of the EU Member States ‘to work towards establishing a 
Common European Asylum System based on full and exclusive application of the 1951 
Geneva Convention, thus ensuring that nobody is sent back to persecution’437 were 
agreed by the heads of state or government of the Member States in Tampere; it is 
rather disappointing that the Member States have failed to follow the commitments they 
made themselves at the beginning of the harmonisation process. In addition the Member 
States reaffirmed that ‘this System should include a common standards for a fair and 
efficient asylum procedure’.438

 

                                                 
432 See UNHCR regrets missed opportunity to adopt high EU asylum standards (UNHCR Press Release of 
30 April 2004).       
433 See also UNHCR, Note on key issues of concern to UNHCR on the draft Asylum Procedures Directive, 
March 2004; available at: http://www.unhcr.ch/news/290304Qua.pdf; JHA Council, Analysis of the Asylum 
Procedures Directive, MEMO/04/98, Brussels, 28 April 2004. 
434 The Proposal (Procedures) Directive, Art. 38. 
435 The Amended Proposal Directive, Art. 38(1); on harmonisation of asylum procedures see e.g. 
Hailbronner, K.: Asylum Law in the Context of a European Migration Policy, in Walker, N. (ed.): Europe’s 
Area of Freedom, Security and Justice (Oxford, 2004), 41-88.  
436 Tampere, par. 13. 
437 Ibid. 
438 Id., par. 14. 
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The Asylum Procedures Directive will regulate how decisions on asylum claims are 
made in the Member States. Following the analysis of the current Amended Proposal 
Directive, it could be concluded that the most worrisome provisions in this respect are: 
 
• the rules on designation of the so-called ‘safe third countries’, to which asylum 

seekers may be returned;  
• the approach taken on the ‘safe country of origin’ concept (Articles 30, 30A, 30B, 

ANNEX II), does not encourage the approximation of decision practices in the 
Member States;  

• a possibility to deny altogether access to asylum procedure in the EU if the person 
has travelled through a so-called ‘super safe’ third country; 

• the rules which allow countries to deport rejected asylum seekers before the results 
of their appeals are known, and thus infringing their right to an effective remedy in 
case of error during the asylum determination procedure; 

• the fact that the Member States have too much discretionary power to decide on 
many provisions in the (Amended) Proposal Directive, may not help the 
harmonisation of the Common European Asylum System.  

 
The idea of harmonising the asylum procedures within the European Union should be 
received positively. Moreover, the Amended Proposal Directive sets minimum 
procedural rules and encourages Member States to introduce or maintain more 
favourable standards on procedures for granting and withdrawing refugee status insofar 
as compatible with this (Amended Proposal) Directive.439 This should hold true especially 
for those Member States which are already applying higher standards. Nevertheless, in 
this same harmonisation of asylum procedures, there is a possible risk of inserting less 
beneficial and somewhat controversial practices from one Member State to the others, 
especially through inter-state negotiations.     
 
It should be remembered that at the time of concluding this research the Asylum 
Procedures Directive was still at its proposal stage and thus still opened for 
improvements before its adoption and implementation in the Member States’ national 
asylum systems.     
 
 
2.6   Temporary protection and burden-sharing 
 
“The European Council urges the Council to step up its efforts to reach agreement on 
the issue of temporary protection for displaced persons on the basis of solidarity 
between Member States. The European Council believes that consideration should be 
given to making some form of financial reserve available in situations of mass influx of 
refugees for temporary protection. The Commission is invited to explore the possibilities 
for this.”440  
 
Article 63(2) TEC provides that the Council has to adopt measures relating to refugees 
and displaced persons in the following areas: 
 

                                                 
439 The Amended Proposal Directive, Art.4. 
440 Tampere, par. 16. 
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a) minimum standards for giving temporary protection to displaced persons from third 
countries who cannot return to their country of origin and for persons who otherwise 
need international protection; 

 
b) promoting a balance of effort between Member Sates in receiving and bearing the 

consequences of receiving refugees and displaced persons.   
 
Temporary protection in the event of a mass influx should not be understood as a third 
form of protection, alongside the protection granted on the basis of the 1951 Geneva 
Convention and under subsidiary protection. In fact, a set of minimum standards for 
giving temporary protection in the event of a mass influx (further referred to as the 
temporary protection) and measures promoting a balance of efforts between the 
Member States on a basis of solidarity form one of the components of the asylum 
system. Moreover they are a tool enabling the system to operate smoothly and not 
collapse under a mass influx.441

 
The concept and the legal framework for temporary protection have been developed by 
several Member States as a response to the large-scale movement of people fleeing 
conflict in the former Yugoslavia. The system of temporary protection requires special 
provisions able to speed up the decision-making related to temporary admission so as to 
avoid the application of the lengthier procedures laid down for the ‘regular’ asylum 
requests.  
 
As far as the EU acquis regarding temporary protection is concerned, in the context of 
the Treaty of Maastricht, EU Member States adopted two instruments, stimulated by the 
influx of displaced persons from former Yugoslavia in the early 1990s: 
 
- Council Resolution of 25 September 1995 on burden-sharing with regard to the 

admission and residence of displaced persons on a temporary basis, based on 
Article K.1 TEU,442 and 

 
- Council Decision of 4 March 1996 on an alert and emergency procedure for burden-

sharing with regard to the admission and residence of displaced persons on a 
temporary basis, based on Article K.3 (2) (a) TEU.443 

 
None of these instruments was implemented, not even in the context of the Kosovo 
crisis in spring 1999. Nevertheless, the Kosovo conflict prompted the Member States to 
take additional national measures and to co-ordinate their actions. There were also 
initiatives from the Commission, proposing two joint actions. One, based on Article K.3 
(2) (b) TEU concerning temporary protection of displaced persons of 5 March 1997,444 
and the other one an amended proposal for the previous joint action with a second 
proposal for a further joint action, separate from, but parallel to the first, concerning 

                                                 
441 Proposal for a Council Directive on minimum standards for giving temporary protection in the event of a 
mass influx of displaced persons and on measures promoting a balance of efforts between Member States 
in receiving such persons and bearing the consequences thereof, COM(2000) 303 final, 24.5.2000, 
Explanatory Memorandum.     
442 OJ C 262, 7.10.1995, 1. 
443 OJ L 063, 13.3.1996, 10.  
444 See Bulletin EU 3-1997, JHA cooperation (1/2), [COM(97)93]. 
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solidarity in the admission and residence of beneficiaries of the temporary protection of 
displaced persons.445 The UNHCR expressed its content with these initiatives.446

 
On 1 May 1999, when the Treaty of Amsterdam entered into force, the legal grounds 
changed. The discussion on the issues in question continued, a good example of this 
being the discussion under the Finnish Presidency on all questions relating to temporary 
protection and solidarity in the light of the experience of the Member States responding 
to the crisis in Kosovo.  
 
On the basis of the Amsterdam ‘timetable’ set by Article 63 TEC and also on the basis of 
the Tampere Conclusions, the Commission initiated a Proposal for a Council Directive 
on minimum standards for giving temporary protection in the event of a mass influx of 
displaced persons and on measures promoting a balance of efforts between Member 
States in receiving such persons and bearing the consequences thereof. The central 
objectives of the Commission Proposal were: 
 

• “to implement the Treaty (of Amsterdam), the Vienna Action Plan, the Presidency 
Conclusions of Tampere special European Council and the scoreboard 
presented to the Council and Parliament in March 2000; 

 
• to avoid a total bottleneck in national asylum systems in the event of a mass 

influx, which would have a negative effect on the Member States, the persons 
concerned and other persons seeking protection outside the context of a mass 
influx and thereby supporting the viability of the Common European Asylum 
System; 

 
• to make immediate protection and fair rights available to the persons concerned; 

 
• to clarify the link between temporary protection and the 1951 Geneva 

Convention, safeguarding the full application of the Convention; 
 

• to contribute to achieving balance between the efforts made by the Member 
States to receive the persons concerned by offering coordination facilities in the 
event of a mass influx in the European Union and in implementing temporary 
protection; 

 
• to give practical expression to solidarity in the reception of the persons 

concerned by means of financial solidarity and the double voluntary action in the 
reception of them.”447    

 
To achieve the above-mentioned objectives, the Commission presented a ‘package’ in a 
single Directive, based on Article 63(2) (a), (b) TEC. The United Kingdom gave notice of 
its wish to take part in the adoption and application of this Directive. Ireland and 
Denmark are not participating in its adoption and therefore the following provisions do 
not apply to them.    
 

                                                 
445 COM(1998) 372 final/2, 3.7.1998. 
446 Ibid.    
447 Id., par. 5.1.  
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On 21 July 2001 the Council adopted a Directive on minimum standards for giving 
temporary protection in the event of a mass influx of displaced persons and on 
measures promoting a balance of efforts between Member States in receiving such 
persons and bearing the consequences thereof (further referred to as the Temporary 
Protection Directive).448 This Directive thus joins together both tasks listed in Article 
63(2) TEC (minimum temporary protection standards and burden-sharing).449 The 
standards and measures are linked and they have been enacted in a single legal 
instrument according to the Preamble to the Directive, for reasons of effectiveness, 
coherence and solidarity.  
 
Regarding the nature of these provisions - setting up the minimum standards, the 
Member States may introduce or maintain more favourable provisions for the persons 
concerned.450 The preparation of a common policy on asylum is a constituent part of the 
EU’s objective of establishing progressively an area of freedom, security and justice. As 
mentioned above, temporary protection is to be offered to those who, forced by 
circumstances, legitimately seek protection in the European Union. As it happened 
during the conflict in Kosovo, it proved necessary to set up exceptional schemes, in 
order to offer to displaced persons immediate temporary protection. 
 
The ‘exceptionality’ of this procedure is therefore based on the fact that “in a case of 
need” the action held by Member States has to be immediate; and the protection granted 
is supposed to last temporarily. These features distinguish the procedure from the 
‘regular’ procedure on examining (and granting) refugee status or subsidiary forms of 
protection. Temporary protection could be therefore characterised as a procedure of an 
exceptional, immediate and temporary character, which aims at a specific group of 
people – displaced persons from third countries, who are unable to return to their 
country of origin, for example because of an ongoing war conflict. The exceptionality of 
this procedure then means that temporary protection can be applied only in an event of a 
mass influx or imminent mass influx of displaced persons and it is applied to avoid the 
possible collapse of the ‘regular’ asylum system.451 The immediacy could be explained 
by means of an urgently taken action, in order to handle the situation. Therefore the 
procedure is supposed to be speedier in comparison with the standard asylum 
procedure. Finally, the temporary character of such action points out that temporary 
protection is granted only for a limited period of time, in comparison with the refugee 
status (and subsidiary forms of protection), which provides for a lasting protection, 
unless the circumstances change substantially.  
 
For the sake of a better understanding of the Temporary Protection Directive, the 
concept of temporary protection will be explained first, and then the concept of solidarity 
between the Member States. Following the order of the Directive, the key elements of 
temporary protection will be discussed. 
 
 
 

                                                 
448 Council Directive 2001/55/EC of 20 July 2001, OJ L 212, 7.8.2001, 12; entered into force on 7 August 
2001; transposition deadline: 31 December 2002.  
449 The minimum standards for giving temporary protection were to be fulfilled within the five-year-
transitional period, commenced on 1 May 1999. 
450 Temporary Protection Directive, Preamble, par. 12. 
451 Id., Art. 2 (a). 
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2.6.1   Temporary protection  
 
Grounds for exclusion from temporary protection 
 
In order to determine the target group of persons who qualify for temporary protection, 
criteria for the exclusion of certain persons from such protection will be specified. Article 
28 enables Member States to exclude individuals from the benefit of temporary 
protection by setting reasons for exclusion. The first paragraph specifies the grounds 
applicable for exclusion (e.g. if the person has committed a crime against peace or a war 
crime) while the second paragraph lays down the limits within which these grounds 
become effective (the grounds for exclusion must be based exclusively on the personal 
conduct of the person concerned).   
 
Maximum duration of temporary protection 
 
The duration of temporary protection shall be one year. Unless terminated, it may be 
extended automatically by six monthly periods for a maximum of one year. The total 
duration is then two years. Where reasons for temporary protection persist, the Council 
may decide to extend the protection up to one year further.452

 
The method for activating and terminating temporary protection 
 
The existence of a mass influx of displaced persons is established by a Council 
Decision. The Council Decision has the effect of introducing temporary protection for 
displaced persons to which it refers, in all the Member States, in accordance with the 
provisions of this Directive. Such Decision has to include at least the following 
information: 
 
- a description of the specific groups of persons to whom the temporary protection 

applies, 
- the date on which the temporary protection will take effect, 
- information received from the Member States on their reception capacity and  
- information from the Commission, the UNHCR and other relevant international 

organisations.453  
 
When the maximum duration of the temporary protection has been reached or at any 
time by a Council Decision, the protection comes to an end. The situation in the country 
of origin must be such as to permit a safe and durable return of those granted the 
temporary protection. Human rights and fundamental freedoms, and the Member States’ 
obligations regarding non-refoulement must always be respected.454 The European 
Parliament has to be informed of the Council Decision on activating and on terminating 
temporary protection. 
 
The decision-making procedure 
 
From the previous paragraphs we know that it is the Council, which makes the decision 
on the introduction of temporary protection, its termination, and also its extension, if it 

                                                 
452 Id., Art. 4.  
453 Id., Art. 5(3).  
454 Id., Art. 6.  
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shows necessary. The decision-making is the same for all above-mentioned situations: 
the Council decides by a qualified majority, on a proposal from the Commission, which 
shall also examine any request by a Member State that it submits a proposal to the 
Council.455

 
Obligations of the Member States towards beneficiaries of temporary protection 
 
Once temporary protection has been initiated, the Member States have to adopt 
measures necessary to provide persons enjoying temporary protection with a residence 
permit for the entire duration of the protection. Since displaced persons may come from 
countries where its nationals must be in possession of visas when entering the EU, the 
Member States have to provide and facilitate the necessary visas to these persons to be 
admitted to their territory for the purposes of temporary protection. By reason of the 
urgency of the situation, formalities must be reduced to a minimum (e.g. regarding the 
costs, visas should be free of charge or their cost must be reduced to a minimum).456  
 
Person enjoying temporary protection can be engaged in employed or self-employed 
activities, as well as in activities such as educational opportunities for adults, vocational 
training or practical workplace experience. However, for reasons of labour market 
policies, Member States may give priority to EU citizens and citizens of States bound by 
the Agreement on the European Economic Area or to legally resident third-country 
nationals who receive unemployment benefits.457 The possible limitation of the 
opportunity to be employed, while the temporary protection lasts, seems to be an 
expression of the policy atmosphere in the Member States at the time, rather than a 
legal rule.    
   
The Member States shall further ensure that persons enjoying temporary protection 
have access to suitable accommodation or receive the means to obtain housing. Medical 
care, necessary assistance in terms of social welfare and means of subsistence must be 
provided if the beneficiaries do not have sufficient resources. People with special needs, 
such as unaccompanied minors or persons who had to undergo torture, rape or other 
serious forms of psychological, physical or sexual violence, should be provided with 
necessary medical or other necessary assistance. Access to educational system to 
persons under 18 years of age should be granted under the same conditions as to the 
nationals of the host Member State. Regarding family reunification, it is also a part of the 
obligations of the Member States towards the beneficiaries of temporary protection.458  
 
Provisions relating to access to the asylum procedure 
 
One could ask whether there is any link between temporary protection in the event of a 
mass influx and the ‘standard’ asylum procedure. There is, indeed, access to the asylum 
procedure in the context of temporary protection. Temporary protection should not, 
therefore, prejudice recognition of refuge status under the 1951 Geneva Convention,459 
as displaced persons may fall within the scope of its Article 1 A and thus have the right 
to apply for a durable protection, if they fulfil the required criteria. 
 
                                                 
455 Id., Art. 4 - 6 on the basis of Article 67 TEC.       
456 Id.,Art. 8.  
457 Id., Art. 12. 
458 Id., Art. 13-15. 
459 Id., Art. 3. 
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Article 17 of the Temporary Protection Directive explicitly provides that persons enjoying 
temporary protection must be able to lodge an application for asylum at any time. The 
examination of any asylum application, not processed before the end of the period of 
temporary protection, shall be completed after the end of that period. The criteria and 
mechanisms, contained in the ‘Dublin II’ Regulation for deciding which Member State is 
responsible for considering an asylum application apply. The Member State responsible 
for examining an asylum application submitted by a person enjoying temporary 
protection pursuant to this Directive will be the Member State which has accepted his 
transfer into its territory.460   
 
It is on Member States’ own discretion (“the Member States may”) to provide that 
temporary protection may not be enjoyed concurrently with the status of asylum seeker 
while applications are under consideration. Where, after an asylum application has been 
examined, refugee status or, where applicable, other kind of protection is not granted to 
a person eligible for or enjoying temporary protection, the Member State shall (unless 
there are grounds for exclusion from temporary protection) provide for that person to 
enjoy or to continue to enjoy temporary protection for the remainder of the period of this 
protection.461  
 
End of temporary protection 
 
As soon as the grounds for temporary protection regime elapse, the protection comes to 
an end. The Member States then apply the general laws on asylum and on the entry and 
residence of aliens. The end of temporary protection does not mean that the Member 
States have no responsibility anymore in this respect. The issues concerning returns and 
measures which would apply following temporary protection must be dealt with. 
 
It should be ensured that “after the temporary protection, and on the occasion of 
decisions to return or expel an asylum seeker whose application has been rejected, or a 
person having benefited from temporary protection, the Member State must examine 
whether there are compelling humanitarian reasons for applying a subsidiary form of 
protection, a degree of tolerance, pending expulsion or a lasting solution such as 
resettlement or a permanent or long-term residence permit. This may be the case, for 
example, where there is persistent armed conflict or persistent serious infringements of 
human rights, where the prospects of return are unrealistic because the individual or 
group of individuals belongs to a particular ethnic or other grouping, or where return is 
impossible as the persons concerned face the risk of torture or cruel or inhuman 
treatment.”462  
 
A voluntary return is obviously the most preferable solution. Candidates for voluntary 
return “must be informed of the conditions in which they will return. Member States may 
use exploratory visits as a way of helping the candidates”. Since “a voluntary return, on 
the basis of a programme organised with the host Member State and/or an international 
organisation, may take some time to implement”, the Directive allows Member States to 
extend personally to the individuals concerned the rights provided for under the terms of 
temporary protection until the actual date of return.463  
                                                 
460 Id., Art. 18.  
461 Id., Art. 19. 
462 Proposal for Temporary Protection Directive, Comment on Article 20.   
463 Id., Comment on Article 21. In addition, families with children, who are minors and attend school in a 
Member State, may be allowed to stay until the children complete the current school period. Member States 
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2.6.2   Solidarity between Member States (Burden-sharing)  
 
Even though the link between the temporary protection in the event of a mass influx of 
displaced persons and the solidarity between Member States has been strongly 
emphasised, in particular by joining these two issues in a single directive, solidarity 
should not be associated exclusively with temporary protection. If the Common 
European Asylum System as a whole is to run in a fair manner, it should be based on 
solidarity between all EU Member States, and apply to all forms of international 
protection.  
 
The Commission also considered, given the background, that such solidarity “must be 
capable of being expressed through a clear, transparent and predictable financial 
mechanism” and “the question of physical distribution must be settled by Community 
legislation”. This is something that the Member States have called for, mainly those most 
affected by mass influx in recent years. But only a physical distribution based on the 
voluntary action of the Member States and the displaced persons themselves will found 
a consensus in the European Union”.464       
 
 
2.6.2.1   European Refugee Fund 
 
The Treaty of Amsterdam presented in Article 63(2) (b) TEC an objective of promoting a 
balance of efforts between Member States in receiving and bearing consequences of 
receiving refugees and displaced persons. 
 
Regarding financial solidarity, the Temporary Protection Directive simply refers to the 
Council Decision establishing a European Refugee Fund (ERF).465 This Council Decision 
makes it clear that it is not only when a case of emergency measures occurs, when the 
ERF may be used. The ERF was established in order to support and to encourage the 
efforts made by the Member States in receiving and bearing the consequences of 
receiving refugees and displaced persons.466 To achieve this objective, the ERF shall 
support Member States’ actions relating to conditions for reception, integration of 
persons whose stay in a Member State is of a lasting and/or stable nature, as well as to 
repatriation, provided that the persons concerned have not acquired a new nationality 
and have not left the territory of the Member State.467   
 
The resources are to be distributed according to the scheme set up in Article 10 of the 
Council Decision. Pursuant to this Article, for the years 2000 to 2004 each Member State 
should have received a fixed amount of the ERF’s annual allocation. The remainder of 
the available resources will be distributed proportionally between the Member States in 
accordance with a fixed scheme.468   
                                                                                                                                               
should also take account of persons who have enjoyed temporary protection and who cannot, for instance in 
view of their state of health, reasonably be expected to travel.  
 
464 Proposal for Temporary Protection Directive, Explanatory Memorandum, par. 6.1. 
465 Council Decision 2000/596/EC of 28 September 2000 establishing a European Refugee Fund, OJ L 252, 
6.10.2000, 12. See also Proposal for a Council Decision creating a European Refugee Fund, COM(1999) 
686 final, OJ C 116 E, 26.4.2000, 72.  
466 Council Decision establishing a European Refugee Fund, Art.1.  
467 Id., Art. 4. 
468 Id., Art. 10. 
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In order to support and encourage the efforts made by the Member States in receiving 
and bearing the consequences of receiving refugees and displaced persons, the 
following period (1 January 2005 to 31 December 2010) will be regulated by a Council 
Decision establishing the European Refugee Fund for the period 2005 to 2010 (‘ERF 
II’).469 For the purposes of this Decision groups targeted by the actions shall comprise: 
 
• any third-country nationals or stateless persons having the status defined by the 

1951 Geneva Convention and the 1967 Protocol, who are allowed to reside as 
refugees in one of the Member States; 

• any third-country nationals or stateless persons enjoying a form of subsidiary 
protection (within the meaning of the Qualification Directive); 

• any third-country nationals or stateless persons who have applied for one of the 
forms of protection described above; 

• any third-country nationals or stateless persons enjoying temporary protection within 
the meaning of the Temporary Protection Directive.470  

 
The ‘ERF II’ shall support actions in the Member States related to the reception 
conditions and asylum procedures; integration of persons (see above the groups 
targeted by the actions) whose stay in a Member State is of a lasting and stable nature; 
voluntary returns of persons who have not acquired a new nationality and have not left 
the territory of Member States. The aforementioned actions shall, in particular, promote 
the implementation of the provisions of the relevant existing and future Community 
legislation in the field of the Common European Asylum System.471  
 
As regards the responsible authorities, these should be appointed by each Member 
State and should handle all communication with the Commission.472 Actions in the 
Member States shall be implemented on the basis of two multi-annual-programme 
phases, each lasting three years (2005 to 2007 and 2008 to 2010).473 The Commission 
shall carry out regular monitoring on the ‘ERF II’ in co-operation with the Member States. 
The ERF II shall be evaluated regularly by the Commission in partnership with the 
Member States in order to assess the relevance, effectiveness and impact of the 
actions.474   
 
In accordance with Article 3 of the Protocol on the position of the United Kingdom and 
Ireland, annexed to the Treaty on European Union and to the Treaty establishing the 
European Community, the United Kingdom and Ireland notified their wish to take part in 
the adoption and application of the Decision establishing the European Refugee Fund 
for the period 2005 to 2010. On the other hand, in accordance with Articles 1 and 2 of 
the Protocol on the position of Denmark, Denmark is not taking part in the adoption of 
this Decision and is not bound by it or subject to its application.         
   

                                                 
469 Council Decision of 2 December 2004, OJ L 381, 28.12.2004, 52; see also Proposal for a Council 
Decision establishing the European Refugee Fund for the period 2005-2010, COM(2004) 102 final, 
12.2.2004. 
470 Council Decision establishing European Refugee Fund II, Art. 3. 
471 Id., Art. 4(1), (2).  
472 Id., Art. 13. 
473 Id., Art. 15.  
474 Id., Art. 27.  
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The Temporary Protection Directive provides for a reasonable standard of rights to be 
granted to persons enjoying temporary protection. Nonetheless, there are some 
provisions which should be improved. The duration of the temporary protection may be 
extended up to three years. This seems to be too long, considering that the rights 
provided for by this Directive are not equal to the rights granted to persons applying for 
the ‘regular’ refugee status. It was pointed out that the right to employment may be 
restricted. Taking into account that the temporary protection may last up to three years, 
the Member States should consider granting free access to their labour markets. As far 
as the freedom of movement of persons granted temporary protection is concerned, 
there is no reference to it in the Directive. It could be assumed that it is at the Member 
States’ discretion whether they grant this right under their national legislation and in this 
manner improve the standards set by the Temporary Protection Directive.   
 
No doubt, it is not easy to create a fair system of burden-sharing among 25 Member 
States. However, the financial aspect seems to be the less problematic. It appears to be 
easier to agree on a common fund and on a system of contributions from each 
participating State, than to share a burden of the actual number of asylum applicants; 
especially since the issues related to asylum and immigration are politically very 
sensitive, and often seen negatively by public opinion.475  It is not surprising that this 
system of burden-sharing has been ironically referred to as ‘burden-shifting’,476 meaning 
the shifting of responsibility from one Member State to another. In addition, the 
secondary movements of asylum seekers make the whole system even more difficult to 
manage. 
 
 
2.7   Other Directives   
 
“The European Union must ensure fair treatment of third-country nationals who reside 
legally on the territory of its Member States. A more vigorous integration policy should 
aim at granting them rights and obligations comparable to those of EU citizens…The 
legal status of third-country nationals should be approximated to that of Member States’ 
nationals. A person, who has resided legally in a Member State for a period of time to be 
determined and who holds a long-term residence permit, should be granted in that 
Member State a set of uniform rights which are as near as possible to those enjoyed by 
EU citizens; e.g. the right to reside, receive education, and work as an employee or self-
employed person, as well as the principle of non-discrimination vis-à-vis the citizens of 
the State of residence…”477       
 
Although there is a very close link between immigration and asylum,478 they cannot 
always be dealt with by the same legal instruments: not all immigrants seek international 
protection and not all of them would be eligible for such protection and the rights related 
to it. On the other hand, persons granted asylum (or other form of international 
protection) in a Member State, should enjoy the same rights like other third-country 
nationals, lawfully residing in that Member State. In this respect, two Directives will be 
                                                 
475 See e.g. The image of migrants, refugees and asylum seekers in the media, a motion for a 
recommendation, Parliamentary Assembly of the Council of Europe, 20 September 2004, Doc. 10280.   
476 See e.g. Kumin, J.: Asylum in Europe: Sharing or Shifting the Burden, World Refugee Survey, 1995; 
available at: http://www.refugees.org/world/articles/europe_wrs95.htm.  
477 Tampere, par. 18-21.  
478 The Tampere Conclusions also refer to the issues of asylum and immigration as “separate but closely 
related issues”. Id., par. 10.    
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briefly discussed: the Family Reunification Directive and the Directive on Long-Term 
Residents, insofar they can influence the rights of persons in need of international 
protection.  
 
 
2.7.1   Family reunification  
 
The Family Reunification Directive479 was the first of two proposals put forward by the 
Commission aiming at integration of third-country nationals (TCNs) into the community 
of the host Member State and ensuring them a fair treatment. 
 
This Directive provides that a TCN residing lawfully in the territory of a Member State, 
holding a residence permit issued by a Member State valid for a year or more, with 
reasonable prospects of obtaining the right of permanent residence (‘the sponsor’) can 
apply for family reunification (usually while the family members are outside the 
territory).480 The Directive makes a distinction between those family members who must 
be admitted (spouse and minor children) and those for whom the Member States have a 
discretion whether to admit or not (first-degree relatives in the direct ascending line, 
where they are dependent on the TCN or his or her spouse and do not enjoy proper 
family support in the country of origin, and adult unmarried children where they cannot 
support themselves).481   
 
The right to family reunification is, nonetheless, dependent on evidence of the existence 
of ‘normal’ accommodation for a comparable family in the same region, sickness 
insurance for the TCN and the family members, and stable and regular resources which 
are higher than or equal to the level of resources which are sufficient to maintain the 
sponsor and the family members.482 In order to ensure the integration of the family 
members, the Directive also provides for family members to enjoy access to employment 
and self-employment, education and vocational training. Member States may delay the 
exercise of employment or self-employment rights for up to 12 months.483     
 
Article 3(2) contains provisions excluding from its scope persons, where the sponsor is: 
 

• applying for recognition of refugee status (whose application has not yet given 
rise to a final decision);  

• authorised to reside in a Member State on the basis of temporary protection or 
applying for authorisation to reside on that basis and awaiting a decision on 
his/her status; 

• authorised to reside in a Member State on the basis of a subsidiary form of 
protection in accordance with international obligations, national legislation or the 
practice of the Member States; or applying for authorisation to reside on that 
basis and awaiting a decision on his/her status. 

                                                 
479 Council Directive 2003/86/EC of 22 September 2003 on the right to family reunification, OJ L 251, 
3.10.2003, 12; entered into force on 3 October 2003; transposition deadline: 3 October 2005; legal basis: 
Art. 63(3) (a) TEC. The UK, Ireland and Denmark are not participating in the adoption and are not bound by 
this Directive.  
480 Family Reunification Directive, Art. 5(3). 
481 Id., Art. 4.  
482 Id., Art. 7. 
483 Id., Art. 14; further see e.g. Barnard, C.: The Substantive Law of the EU (The Four Freedoms), (Oxford, 
2004), 446. 
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The above-mentioned provisions of Article 3 give reasons for concern, particularly, given 
that TCNs already enjoying temporary protection or a subsidiary form of protection in a 
Member State can be excluded from the scope of the Directive; and for that reason 
deprived of rights granted by this Directive.484  Persons granted subsidiary forms of 
protection should not be disadvantaged in comparison to the ‘Convention refugees’ 
(those granted protection on the basis of the 1951 Geneva Convention). The same 
applies for those granted temporary protection, which can last up to three years (a 
period of time reasonably long to justify that a family should be unified).  
 
The Family Reunification Directive contains specific provisions for the family reunification 
of recognised refugees.485 Nevertheless, Member States may confine the application of 
these provisions to refugees whose family relationships predate their entry.486 According 
to Article 5(4) of the Family Reunification Directive, the competent authorities of the 
Member States shall give to a person, who has submitted the application, written 
notification of the decision as soon as possible; in any case no later than nine months 
from the date on which the application was lodged. In exceptional cases this time-limit 
may be extended. However, there is no specific time-limit for the extension laid down in 
the Directive, what can bring about uncertainty for the refugee and his/her family.487

 
Provisions of Article 12(1) and (2) lay down a preferential treatment of refugees, in 
comparison to other third-country nationals to whom this Directive applies: refugees are 
exempted from meeting the general requirements for the application of the right to family 
reunification;488 by derogation from Article 8 of the Directive, refugees are exempted 
from the general requirement of having a residence in the Member State for a certain 
period of time before having their family members join them. This favourable treatment 
of refugees is positive, especially taking into account persecution (a well-founded fear of 
being persecuted) they had to suffer and also the fact that they had to flee from their 
country of origin or residence.     
 
Articles 4 and 10 of the Family Reunification Directive strictly limit the family members 
who can join the sponsor in a Member State to nuclear family members only. These very 
restrictive provisions can weaken an effective integration of refugees in the society of a 
Member State. Furthermore, these provisions raise issues under international human 
rights instruments such as the European Convention on Human Rights and 
Fundamental Freedoms (ECHR; Article 8), the Convention on the rights of the Child, and 
also under Article II-67 of the Charter of Fundamental Rights of the Union. These issues 
have resulted in the European Parliament challenging the validity of this Directive before 
the European Court of Justice.  MEPs argued, for example, that Article 4(1) of the Family 
Reunification Directive, allowing verification on children aged over 12 years, who arrive 
independently from the rest of his/her family, before authorising their entry and 
residence, contradicts Article 8 of the 1950 ECHR.489   
                                                 

485 Family Reunification Directive, Chapter V (Art. 9-12). 

484 It should be noted that the Dublin II Regulation seeks to preserve the family unity of asylum seekers 
(Preamble, par. 6); the Temporary Protection Directive grants the right to family reunification to displaced 
persons in the events of a mass influx (Art. 15).  

486 Id., Art. 9(2). 
487 Pursuant to Article 11(1), Article 5 applies to the submission and examination of the application 
applicable to refugees. 
488 Cf. Art. 7. 
489 On 2 December 2003, the Legal Affairs Committee of the European Parliament agreed to ask the 
European Court of Justice (ECJ) to review legality of the Family Reunification Directive, due to infringement 
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Although the sponsor’s family members shall be entitled to access to education, 
employment and self-employed activities, as well as to vocational guidance and training, 
Member States may restrict access to employment or self-employed activity to first-
degree relatives in the direct ascending line or adult unmarried children. Moreover, 
Member States may decide, according to their national law, the conditions under which 
family members shall exercise these activities.490   
 
The aforementioned limitations do not seem to improve the integration of third-country 
nationals and their families into the host society. By restricting the access to 
employment, for instance, the family members concerned would not be able to improve 
the family income and also the family members who are qualified to exercise a craft or a 
profession are excluded from becoming an active part of the society.        
 
 
2.7.2   Long-term residents491  
 
The aim of the Directive on Long-Term Residents is to establish a common status of 
long-term residents for those TCNs who have resided “legally and continuously” for five 
years in the territory of the Member State concerned. A long-term residence permit, valid 
for at least five years, will be granted where the TCN has adequate resources and 
sickness insurance,492 and is automatically renewable on expiry. Long-term residents 
should enjoy equal treatment with nationals regarding a number of areas, like access to 
employment, education, and training (including study grants), recognition of diplomas, 
social protection and social assistance (including social security), and access to goods 
and services.493 An individual can be expelled only on the grounds of personal conduct 
but not, apparently, lack of resources.494   
 
Not only will long-term residents (and their families) enjoy the benefits of the status of 
long-term resident in the State of their residence, but for the first time, they will also 
enjoy the rights of free movement to other Member States. This Directive provides that 
long-term residents (and their families) can reside in the territory of another Member 
State for more than three months if they are exercising an economic activity as 
employed or self-employed persons or studying there and have adequate resources and 
sickness insurance; or simply having adequate resources and sickness insurance.495 
This goes beyond the rights already provided by the Schengen acquis, which merely 
gives rights to move for up to three months. This Directive demonstrates the increasing 

                                                                                                                                               
of the ECHR and the Charter of Fundamental Rights of the Union. Moreover the European Parliament (EP) 
stated that the procedure leading to the adoption of this Directive was reached before the EP gave its 
opinion (therefore infringing Article 67 TEC). An action against the Council of the European Union was 
brought before the ECJ on 22 December 2003 by the EP (see C-540/03). The case is still pending before 
the ECJ. According to the information from the Ministry of Justice of the Netherlands, a request for an 
accelerated procedure was not granted.       
490 Family Reunification Directive, Art. 14.  
491 Council Directive 2003/109/EC of 25 November 2003 concerning the status of third-country nationals 
who are long-term residents, OJ L 16, 23.1.2004, 44; entered into force on 23 January 2004; transposition 
deadline: 23 January 2006; legal basis: Art. 63(3),(4) TEC. The UK, Ireland and Denmark are not 
participating in the adoption and are not bound by this Directive.    
492 Id., Art. 5.  
493 Id., Art. 11. 
494 Id., Art. 12. 
495 Id., Art. 14-15. 
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parallelism between the rights of legally resident TCNs and those of nationals of the 
Member States who are citizens of the Union.496           
 
Refugees are defined in this Directive as third-country nationals enjoying refugee status 
within the meaning of the Geneva Convention, as amended by the New York Protocol.497   
Article 3 of the Long-Term Residents Directive expressly excludes from its scope those 
third-country nationals who are authorised to reside in a Member State on the basis of 
temporary protection or have applied for authorisation to reside on that basis and are 
awaiting a decision on their status,498 those authorised to reside in a Member State on 
the basis of a subsidiary form of protection499 and also refugees and those who have 
applied for recognition as refugees and whose application has not yet been finally 
decided.500  
 
The rights conferred on the third-country nationals, including the free movement (see 
above) therefore do not apply to persons granted international protection in the EU. It 
brings one to the conclusion that even though they would reside legally and continuously 
in a Member State, where the refugee status was granted to them, for the required 
period of time (five years), they would not be treated equally with those TCNs falling 
under the scope of this Directive. One should note that the Action Plan implementing the 
Hague Programme501 provides that a Proposal for long-term resident status for 
beneficiaries of international protection should be launched during the second phase of 
development of the Common European Asylum System.                 
 
 
2.8   Conclusions 
  
The final deadline of 1 May 2004 set by the Treaty of Amsterdam, in view to complete 
the first stage of the creation of a Common European Asylum System, already passed. 
All the relevant Community legal instruments, except for the Asylum Procedures 
Directive, were formally adopted before the above-mentioned deadline; however, not in 
every case meeting the individual deadlines.502 By summing up the work done by the 
Commission and the Council, together with the European Parliament, the compliance 
with the goals set in October 1999 in Tampere has been examined.  
 
On the Council Regulation establishing the criteria and mechanisms for determining the 
Member State responsible for examining an asylum application lodged in one of the 
Member States by a third-country national (‘Dublin II’ Regulation), it can be said that the 
hierarchy of the criteria is clear. Regarding its workability not much can be said at this 
moment, since the three-year-period given to the Commission to report on the ‘Dublin II’ 
application has not lapsed yet.503  
                                                 
496 See Barnard, C.: The Substantive Law of the EU (Oxford, 2004), 446-447. 
497 Long-Term Residence Directive, Art. 2 (f).  
498 Id., Art. 3(2)(b). 
499 Id., Art. 3(2)(c).  
500 Id., Art. 3(2)(d).   
501 On the (draft) Action Plan see chapter 4, 4.4.3. 
502 Following the adoption of the Tampere Conclusions in 1999, the Commission, at the request of the 
European Council, drew up a scoreboard to review progress every six months. See COM (2000) 167; COM 
(2000) 782; COM (2001) 278; COM (2001) 628; COM(2002) 261; COM (2002) 738; COM (2003) 291; COM 
(2003) 812. The achievements of the Tampere programme are to be found in the final report adopted on 2 
June 2004 (COM(2004) 401 final).       
503 Cf. Dublin II, Art. 28.  
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Regarding the Council Directive laying down minimum standards for the reception of 
asylum seekers (the Reception Directive), the aims of Tampere were fulfilled; although 
the extensive discretional powers given to the Member States for example in the fields of 
education, access to employment and freedom of movement might lead to measures 
being incongruous with the 1951 Geneva Convention.504      
 
The Council Directive on minimum standards for the qualification of third-country 
nationals and stateless persons as refugees or as persons who otherwise need 
international protection and the content of the protection granted (the Qualification 
Directive) approximated the rules on the recognition and content of the refugee status 
among the EU Member States and included measures on subsidiary forms of protection, 
offering appropriate status to persons in need of such protection.  However, the number 
of derogations included in the chapter on the content of international protection (e.g. 
benefits for family members, duration of residence permits, entitlement to social welfare 
benefits, access to employment), which make a distinction between persons granted 
refugee status and persons granted subsidiary forms of protection, might be a cause for 
concern; especially since the guarantees given to the “Convention refugees” seem to be 
more favourable and also taking into account that subsidiary protection is granted more 
frequently. This difference of guarantees offered is also present in the Family 
Reunification Directive. This state of affairs is regrettable since the only difference which 
should distinguish between these two groups of persons in need of international 
protection is the grounds on which the international protection is granted. 
 
Concerning the Amended Proposal for a Council Directive on minimum standards on 
procedures in Member States for granting and withdrawing refugee status (the Asylum 
Procedures Directive), Tampere called for common standards for a fair and efficient 
asylum procedure. The application of the concepts of ‘safe third country’, ‘safe country of 
origin’ and ‘super-safe country’, for instance, might raise doubts regarding the proposed 
procedures’ fairness. Regarding efficiency, one can say that the lacking of clear time 
limits and the provisions on appeals without suspensive effect do not contribute 
positively in this respect. This Amended Proposal proved the enormous difficulties in 
reaching common grounds on asylum issues between the Member States.  
It should be borne in mind that the previous evaluation only considers the proposal stage 
of the future Directive, which might undertake further changes.  
 
As far as the Council Directive on minimum standards for giving temporary protection in 
the event of a mass influx of displaced persons and on measures promoting a balance of 
efforts between Member States in receiving such persons and bearing the 
consequences thereof (the Temporary Protection Directive) is concerned, the Member 
States reached an agreement on this issue. Nevertheless, the shortcomings of the 
provisions on employment and freedom of movement of displaced persons are worth 
noting. Moreover, the status of temporary protection (which may last up to three years) is 
excluded from the rights derived from the Family Reunification Directive. 
   
Regarding the financial burden-sharing amongst the Member States, the creation of the 
European Refugee Fund provides for the allocation of resources needed for the 
reception, procedure and integration of persons in need of international protection and 

                                                 
504 Cf. Reception Directive, Art.10 and the 1951 Geneva Convention, Art. 22 (education); Art. 11 and Art. 17-
19 (employment); Art. 7 and Art. 26 (freedom of movement).   
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also the return of persons not eligible of such protection. On the other hand, there is no 
scheme available, according to which the ‘physical’ burden-sharing (i.e. the distribution 
of the actual number of asylum applications lodged in all EU Member States) would 
apply.      
 
Whilst analysing the EU legislation on asylum and comparing it with the goals set in 
Tampere in 1999, a number of discrepancies emerged. Nevertheless, the core of the 
first phase of the setting up of the Common European Asylum System (the adoption of 
the European asylum legislation) has been almost completed. This has now to be 
followed by the implementation of the legal measures. It is a crucial phase which has to 
be carried out by the Member States, in order to achieve an efficiently working and fair 
Common European Asylum System. 
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Chapter 3 
 

The Perspective of a new Member State: Slovakia 
 

 
“The countries applying for membership of the European Union are well aware that 
Justice and Home Affairs will have a special significance for their application. However, 
the JHA acquis is different in nature from other parts of the Union’s acquis. Much still 
needs to be done and the acquis will therefore constantly develop over the pre-
accession years.”505   
 
 
3.1   Introduction 
 
In order to assess the state of affairs of the Common European Asylum System, it 
proved necessary to evaluate the implementation in practice of the EU asylum 
legislation. It was therefore essential to analyse this implementation at a national level in 
at least one of the Member States. Slovakia was chosen as an example due to its 
specific circumstances with its geographical location (at the EU external border), its 
newly acquired EU membership and the extreme increase of asylum applications lodged 
in the previous years.506  
  
Although Slovakia is still considered to be mainly a transit country of migration flows 
rather than a ‘final destination’ country, the increased number of asylum applications 
lodged indicates a potential change in this tendency. This change is certainly linked to 
the accession of Slovakia to the European Union on 1 May 2004.507 In addition, while in 
other EU countries a decrease of asylum applicants was observed in the course of 2004 
(20%), Slovakia experienced the highest number of asylum applications lodged in its 
history.  
 
Slovakia, by having the geographical location on the eastern external border of the EU, 
is one of those Member States focused particularly on the safeguarding of the borders. 
Before Slovakia’s accession, the dealing with border issues like security, migration, 
including the crossing of the borders by asylum seekers, was for the most part of 
national interest.  As from the moment of accession to the European Union, Slovakia’s 
borders became also EU borders, either internal (borders with Austria, the Czech 
Republic, Hungary and Poland) or external (border with Ukraine).508  

                                                 
505 Vienna Action Plan, par. 21. 
506 Although in the first months of 2005 a significant decrease of asylum applications was observed (during 
January and February only 505 persons applied for asylum, while during the same period of 2004 it was 
more than 1,700), in comparison to the neighbouring countries, also new EU Member States (Hungary, 
Poland, the Czech Republic), the number of applications for asylum lodged in Slovakia is still the highest. 
Based on information from the UNHCR branch office (BO), Bratislava.      
507 Comparing the statistics (regarding the first instance decisions) for 1992 and 2004, the results vary 
considerably: in the first case, 87 persons in total applied for asylum, and the refugee status was granted in 
56 cases (31 cases were still pending); there was no case of termination of the procedure. It means the 
acceptance rate was 100%. In contrast to this, in 2004 there were 11,391 persons applying for asylum, but 
only 15 were granted refugee status (3,147 cases were pending); there were 11,586 terminated cases. The 
acceptance rate in 2004 was 1.14%. Based on the Statistical Report from the Migration Office of the Ministry 
of Interior of the Slovak Republic.     
508 The length of the Slovak border with Austria: 105. 512 km; with the Czech Republic: 251. 8 km; with 
Hungary: 667. 850 km; with Poland: 547.164 km and with Ukraine: 97.6 km.   
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Since 1 May 2004 the ‘Dublin II’ Regulation and also the Eurodac system started to 
apply in Slovakia. It can be therefore expected that Austria, the Czech Republic and 
other EU countries will return a number of asylum applicants who transferred through 
Slovakia westwards. This would mean a considerable burden on the existing system. 
The most frequently used criteria for determining Slovakia as the Member State 
responsible for examining asylum applications (on the basis of ‘Dublin II’) will most 
probably be the ones under Article 10 (where an asylum seeker has irregularly crossed 
the border into a Member State) and Article 13 (the first Member State with which the 
application for asylum was lodged).509

 
 
3.2   EU-Slovakia relations before joining the EU510  
 
Before going through the evolution of the Slovak asylum legislation, a brief overview of 
the EU-Slovakia relations is given, in order to outline at least some of the main events on 
the way towards Slovakia’s membership in the European Union and to better understand 
the circumstances under which the institution of asylum has been integrated into the 
Slovak legal order.        
 
The diplomatic relations between the Czech and Slovak Federal Republic (CSFR) and 
the European Communities (EC) started in December 1989. On 16 December 1991 the 
European Agreement on Association of the CSFR to the European Communities 
(Association Agreement) was signed between the CSFR and the EC.511 As a result of 
the division of the CSFR, it could not be ratified and therefore was not valid. On 4 
October 1993 the European Agreement on Association was drawn up between the EU 
Member States and the Slovak Republic in Luxembourg (Association Agreement).512 
The White Book - Preparation of the associated countries of Central and Eastern Europe 
for integration in the Union’s internal market513 - was delivered to the Slovak government 
in November 1995. On 27 June 1995 Slovakia submitted the application for the 
membership in the European Union to Jacques Chirac, the then President of the 
European Council.514      
 
At the beginning of November 1996 the Slovak government received a démarche from 
the European Union and on 17 November a Resolution of the European Parliament on 

                                                 
509 This was assumed by the representatives of the UNHCR in Slovakia, the Migration Office and the 
Institute for the Approximation of the Law of the Slovak Government, during the interviews held in 
September 2004 in Bratislava.  
510 This part of chapter 3 is based on information received during interviews at the UNHCR (BO), Bratislava 
and at the Institute for the Approximation of the Law of the Slovak Government in September 2004 in 
Bratislava and also on information from the Representation of the European Commission in the Slovak 
Republic web-site (www.europa.sk).   
511 Europe Agreement establishing an association between the European Communities and their Member 
States, of the one part, and the Czech and Slovak Federal Republic, of the other part was signed on 16 
December 1991 in Brussels, but it never entered into force. Not published in the Official Journal. 
512 The Europe Agreement establishing an association between the European Communities and their 
Member States, of the one part, and the Slovak Republic, of the other part (OJ L 359, 31.12.1994) entered 
into force on 1 February 1995. See also Europe Agreement on Association between the European 
Communities and the Slovak Republic, Slovak Chamber of Trade and Industries (Bratislava, 1994).     
513 The Commission of the European Communities: Preparation of the Associated Countries of Central and 
Eastern Europe for Integration to the Internal Market to the Union, Vol. 1 and 2, (Brussels, 1995).  
514 Based on information from the website of the Representation of the European Commission in the Slovak 
Republic (www.europa.sk).   
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the necessity to respect human rights and democracy in Slovakia was adopted in 
Strasbourg.515 The Slovak government adopted its own statement on the Resolution. 
This was not a positive sign for Slovakia on its journey to the European Union and it 
postponed its progress in this respect for a period of time and also cooled down the 
relations with the Union. 
 
On 16 July 1997 the European Commission submitted to the European Parliament in 
Strasbourg its statement concerning the applications of ten Central European and Baltic 
countries and recommended to start discussions with six of them: the Czech Republic, 
Cyprus, Estonia, Hungary, Poland and Slovenia. The Council of Ministers confirmed the 
position of the Commission to start the negotiations with this group of applicant 
countries. The negotiations started at the end of March 1998. Relations with the other 
countries, including Slovakia, continued in a form of individual Partnerships for Joining, 
aimed above all at supporting those areas, in which the countries lagged behind.516  
 
The Vienna European Council summit of December 1998 did not recommend direct 
negotiations on joining the EU with any of the ‘second group’ candidate countries 
(Romania, Slovakia, Latvia, Lithuania and Bulgaria). Nevertheless, it evaluated positively 
the progress in preparation for accession negotiations in these countries.517 The Council 
noted the particular progress made by Latvia and Lithuania and the new situation in 
Slovakia following the elections which augurs well for its integration into European 
structures.518 The Council asked the Commission to elaborate new evaluation Reports 
on candidate countries for the Helsinki European Council meeting in December 1999.519  
 
The 1999 Regular Report on Slovakia, which mentioned substantial progress in many 
areas, actually put Slovakia along the ‘first group’ candidate countries. At the Helsinki 
European Council Slovakia was accepted as a candidate for EU membership.520 The 
official negotiations on accession started in Brussels on 15 February 2000 by the 
opening of the Intergovernmental Conference on Accession of the Slovak Republic to 
the European Union. The Chief Negotiator for Slovakia, Mr. Ján Figel’, delivered in 
Brussels position documents on eight Negotiation Chapters for Slovakia’s accession to 
the European Union. This step actually started the negotiations on the accession.  
 
It was concluded at the European Council meeting in Laeken in December 2001 that the 
European Union enlargement was irreversible. Slovakia was mentioned among those 
countries, which, provided they successfully conclude accession negotiations by the end 
of 2002, become new Member States of the European Union in 2004.521 At the 
Copenhagen European Council of December 2002, Slovakia officially finished the pre-
accession negotiations.522  
 

                                                 
515 Ibid. 
516 Based on an interview at the Institute for the Approximation of the Law of the Slovak Government on 31 
August 2004, Bratislava.  
517 Presidency Conclusions, Vienna European Council, 11 and 12 December 1998, par. 60. 
518 Id., Annex III (Council Conclusions on the EU Enlargement, General Affairs Council, 7 December 1998).  
519 Id., par. 58. 
520 Presidency Conclusions, Helsinki European Council, 10 and 11 December 1999, par. 10. 
521 Presidency Conclusions, Laeken European Council, 14 and 15 December 2001, par. 1, 7-12.  
522 Presidency Conclusions, Copenhagen European Council, 12 and 13 December 2002, par. 3; Negotiation 
Chapter 24: Co-operation in the field of justice and home affairs (which includes asylum), was successfully 
closed on 11 July 2002.  
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On 9 April 2003 the European Parliament approved the accession of ten countries, 
including Slovakia, to the European Union by adopting the Treaty of Accession.523 The 
Slovak Parliament agreed upon the Treaty of Accession to the EU in July. This was 
preceded by a referendum on the accession to the European Union, held on 16 and 17 
May 2003, with a positive outcome.524 On 1 May 2004 Slovakia became, along with the 
other nine central- and eastern-European countries, a Member State of the European 
Union.525    
 
 
3.3   The challenges of harmonisation      
 
When the negotiations for accession to the European Union began, the differences 
between the EU acquis and the Slovak legislation were apparent. One of the most 
evident discrepancies was in the area of justice and home affairs, including asylum law. 
It was a difficult task to harmonise the national legislation with the EU acquis; and not 
just because of the enormous number of legal acts to be adopted, amended and also 
translated, but in particular due to the concepts (e.g. asylum, human rights) required to 
be adopted by some of the institutions.526   
 
The alignment with the EU acquis was a challenging task for all candidate countries.    
The harmonisation of legislation did not simply mean taking over the texts prepared and 
adopted by the Institutions in Brussels. One has to realise that this process required 
substantial changes in the policy, legislation and both to be reflected in the 
implementation process in practice. Essential reforms were also required in the 
institutional framework.527  
 
Nonetheless, conflicts did not exist merely between the candidate countries’ legislation 
and the relevant EU acquis, but also between the legal systems of the Member States 
and the EU acquis. One example of this type of ‘conflict’ is the (partial) opting out from 
Title IV TEC of the United Kingdom, Ireland and Denmark. As already discussed 
before,528 Title IV TEC is not applicable to the United Kingdom, Ireland and Denmark, 
unless they decide otherwise, in accordance with the procedure laid down in the 
Protocols annexed to the EC and EU Treaties. It should be recalled that some parts of 
the Schengen acquis are determined to have a legal basis in Title IV TEC. 
 
However, for the purpose of the EU enlargement the Member States decided to present 
the EU/Schengen acquis as a single block to be taken over in its entirety by the 
applicant countries. The applicants thus did not have the choice to possibly opt out from 
any provision.529 It is clear from Article 8 of the Protocol Integrating the Schengen acquis 

                                                 
523 OJ L 236, 23.9.2003.  
524 The turnout was 52.15%. 92.46 % of the votes cast were pro the accession to the EU, 6.20% were 
against. See for example “Shaky EU ‘yes’ for Slovakia” by J. Kliphuis, 19 May 2003 available at: 
http://www.rnw.nl/hotspots.  
525 On the history of the EU - Slovakia relations further see www.europa.sk.  
526 Based on interviews at the Institute for the Approximation of the Law of the Slovak Government on 31 
August 2004 and at the UNHCR BO, Bratislava, on 2 September 2004.  
527 On the reforms required see e.g. the Regular Reports from the Commission on the progress towards 
accession, available at: www.europa.eu.int/comm/enlargement/slovakia/index.htm; see also chapter 3, 3.5.       
528 See chapter 1, 1.8.4.2. 
529  Article 8 of the Protocol Integration the Schengen acquis into the framework of the European Union 
reads: “For the purposes of the negotiations for the admission of new Member States into the European 
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into the framework of the European Union that this issue was not negotiable. Countries, 
applying for EU membership had to accept it en bloc. As indicated above, difficulties 
may occur after the accession, when the new Member States will feel to be in a ‘more 
equal’ position. However, even after completing the accession process, there will be a 
transitional period on the full implementation of the Schengen acquis.530 And again, this 
will form a temporal diversity, but this time at the European Union level, among the old 
and the new Member States.   
 
 
3.4   Evolution of the Slovak Asylum Legislation 
 
One of the main objectives of the EU, laid down in Article 2 TEU is “to maintain and 
develop the Union as an area of freedom, security and justice” and also “to maintain in 
full the acquis communautaire and build on it with a view to considering to what extent 
the policies and forms of co-operation introduced by this Treaty may need to be revised 
with the aim of ensuring the effectiveness of the mechanisms and the institutions of the 
Community”. Slovakia as a new Member State has to comply with the common policy 
objectives of the Union. From the legislative point of view the main aim has been an 
entire harmonisation of the national legislation with the Community/Union acquis, which 
was in fact one of the conditions for the EU membership. The harmonisation of the 
asylum legislation has been a long and challenging process. Many substantial reforms 
were expected, although at the beginning of the process of harmonisation there was a 
lack of due experience in this field.  
 
The legislation on justice and home affairs in general is an area in which the differences 
between the EU acquis and the national legislation of the candidate countries were 
visible more than in other fields.531 The reasons were, for instance, the previous political 
regime and the different functioning of the competent national institutions. Nonetheless, 
when following the Regular Reports from the Commission on Slovakia’s progress 
towards the accession, the progress in aligning to the acquis was considerable year after 
year.  
 
At the time of joining the EU on 1 May 2004, Slovakia had adopted all the EU legislation 
on asylum in force at that time. It can be therefore said that as from that date, Slovakia 
acceded to the Union on the same footing as the ‘old’ Member States. The process of 
transposition of the EU legislation on asylum is still taking place; for example an 
observation procedure was carried out at the Ministry of Interior regarding the Council 
Directive 2003/9/EC laying down minimum standards for the reception of asylum 

                                                                                                                                               
Union, the Schengen acquis and further measures taken by the institutions within its scope shall be 
regarded as an acquis which must be accepted in full by all States candidates for admission.”    
530 The acquis in the field of Justice and Home Affairs (JHA) had to be implemented before the date of 
accession, with the exception of some parts of the Schengen acquis. This was due to the fact that the lifting 
of internal border controls did not occur upon accession, but will happen later, following a separate decision 
by the Council. For this purpose, the Schengen acquis has been divided into two parts. The majority of 
provisions had to be applied upon accession (Category I), leaving only those provisions closely linked to the 
lifting of the internal border controls (Category II) to be implemented simultaneously with the lifting of internal 
border controls. See the Accession Treaty, OJ 236 of 23 September 2003, Annex 1. It should be noted that 
on 6 April 2005, the EU Commissioner for Justice, Freedom and Security, Mr. Franco Frattini, announced 
that the new EU Member States will fully join the Schengen area in October 2007.       
531 On diversity in the area of justice and home affairs further see e.g. Monar, J.: Enlargement – related 
diversity in EU justice and home affairs: challenges, dimensions and management instruments, WWR 
working document (The Hague, December 2000).  
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seekers (Reception Directive).532 A new law was adopted in Slovakia recently, amending 
the Slovak Asylum Law currently in force, in order to comply with the EU asylum 
acquis.533  
        
A more detailed analysis of the Slovak asylum legislation is necessary to better 
understand the evolution of the national asylum system. The main reason to analyse the 
legislation is due to the significant revisions carried out since the first Refugee Law was 
adopted. Each of these revisions meant a reform to the institution of asylum in Slovakia. 
Some of the changes meant nothing more than introducing a new terminology or simply 
a slight alteration of the structure of a certain law. Other changes, however, implied 
significant modifications in this field. It should be borne in mind that the institution of 
asylum was practically unknown to the Slovak legal order for a number of years.534          
 
The whole process leading to the accession of Slovakia (and the other nine countries) to 
the European Union was subject to the accession criteria adopted at the Copenhagen 
European Council in 1993. Concerning the timing, the European Council stated that   
“accession will take place as soon as an associated country is able to assume the 
obligations of membership by satisfying the economic and political conditions 
required.”535  
 
At the same time, the European Council defined the membership criteria, which are 
often referred to as the ‘Copenhagen criteria’. Membership criteria required that the 
candidate country must have achieved: 
 
• stability of institutions guaranteeing democracy, the rule of law, human rights and 

respect for and protection of minorities, 
• the existence of a functioning market economy as well as the capacity to cope with 

competitive pressure and market forces within the Union, 
• the ability to take on the obligations of membership including adherence to the aims 

of political, economic and monetary union.536 
 
 
3.4.1   The beginnings of the Slovak asylum law  
 
The first legislative act dealing with asylum on the territory of the former Czech and 
Slovak Federal Republic (CSFR or Czechoslovakia), following the political changes at 
the end of the 1980s, was the Refugee Law of 16 November 1990, No. 498.537 Its 
adoption was of vital importance, as it was necessary to establish this essential institute 
of the international and humanitarian law. After the separation of Czechoslovakia, this 
                                                 
532 On the Reception Directive see chapter 2, 2.3. 
533 Law No. 1/2005 of 2 December 2004 entered into force on 1 February 2005. Based on an interview at the 
Institute for the Approximation of the Law of the Slovak Government, on 31 August 2004 and information 
from the UNHCR BO, Bratislava.  
534 The Czech and Slovak Federal Republic acceded to the 1951 Geneva Convention and the 1967 Protocol 
on 26 November 1991. After the separation, Slovakia succeeded to the Convention and the Protocol on 4 
February 1993. Source: UNHCR.  
535 Presidency Conclusions, Copenhagen European Council, 21 and 22 June 1993, Section 7(A)iii.    
536 Ibid.  
537 It was adopted by the Parliament of the Czech and Slovak Federal Republic on 16 November 1990 and 
entered into force on 1 January 1991. Rights and duties of aliens in general were at that time still regulated 
by the Law on the Stay of Aliens on the Territory of the Czech and Slovak Socialistic Republic (No. 68 of 
1965), Art. 1(3). 
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Law was revoked in Slovakia and replaced by the Refugee Law of 14 November 1995, 
No. 283.538  
 
Part II of the Slovak Constitution539 lays down the fundamental rights and freedoms 
provided for Slovak nationals, and for persons residing in the territory of the Slovak 
Republic. In the context of this research, Article 53 is of a particular importance. It 
stipulates that “the Slovak Republic shall grant asylum to aliens persecuted for the 
exercise of political rights and freedoms. Such asylum may be denied to those who have 
acted to violate the fundamental human rights and freedoms. Details shall be provided 
by law”.  
 
The following paragraphs follow the structure and the content of the 283/1995 Refugee 
Law:  
 
The main objective of the 283/1995 Refugee Law was to establish procedures of state 
authorities on the process of determination of refugee status in Slovakia and to define 
the rights and duties of aliens who applied for refugee status or who were granted 
refugee status in the territory of the Slovak Republic (Article 1(1)). A new paragraph was 
added, in comparison with the federal Law of the former Czechoslovakia, stipulating that 
the scope of the new Refugee Law covers also those aliens who were granted 
temporary protection on the territory of the Slovak Republic (Article 1(2)).  
 
The procedures for determination of refugee status were dealt with in the Part II of the 
283/1995 Refugee Law. Participants in this procedure could be aliens who applied for 
such recognition in the territory of the Slovak Republic. The procedure for determination 
of refugee status started when an alien declared his intention to apply for asylum, in 
writing or orally. The alien could do so either at a border crossing point at the time of 
entry into the territory of the Slovak Republic (at the border police department), or within 
24 hours after crossing the borders at a police department, save when there were 
serious obstacles for doing so.540

 
If an alien decided to apply for asylum within the period of his permitted stay in the 
territory of the Slovak Republic, he could do so at the police department at the place of 
his stay. The police department, where the alien could express his intention to apply for 
asylum, was obliged to prepare a written record about it and send it to the Ministry of the 
Interior without delay. According to Article 4, the procedure for the determination of the 
refugee status in the territory of the Slovak Republic was under the competence of the 
Ministry of the Interior (hereafter referred to as the Ministry). The “24-hour-rule” for 
lodging an asylum claim limited the access to the asylum procedure and could result in 
the bona fide asylum seekers being treated as illegal immigrants once the time limit 
expired. They were thus exposed to a detention rather than being given an opportunity 

                                                 
538 As from 1 January 1993 two new states were established: The Czech Republic and the Slovak Republic 
(Slovakia). Initially, both countries succeeded to the legal order of the Czech and Slovak Federal Republic; 
gradually they started to adopt their own legislation, where necessary in conformity with the developments in 
each of the two counties. Nevertheless, due to the harmonisation of their national legislation with the acquis 
communautaire, their national legislation does not differ to a large extent. The Slovak Refugee Law 
287/1995 came into force on 1 January 1996. In comparison with the former federal Refugee Law, it was not 
only more extensive, but its content was much more elaborated. 
539 The Constitution of the Slovak Republic of 3 September 1992 (including the Amendments of 14 July 1998 
and 14 January 1999) is available at: www.government.gov.sk.     
540 The Law, however, did not specify what could have been considered as ‘serious obstacles’.   
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for a proper consideration of their case in the procedure determining their possible 
refugee status. 
 
Article 4(8) the 283/1995 Law comprised the principle of non-refoulement, the most 
essential component of refugee status and of asylum as such, since it protects against a 
return to a country where a person has reasons to fear persecution.541  
 
Questions concerning the granting of refugee status to an asylum seeker, refusal to 
grant the status, cancellation of the status, accelerated procedure, suspension of the 
procedure, termination of the procedure, decision on granting the refugee status and an 
appeal procedure will now be examined. A more detailed analysis will be pursued in 
order to pinpoint the changes introduced by the later asylum laws. In addition to this, it is 
important to note that preceding the accession to the EU, the most striking discrepancies 
were observed in the provisions regarding asylum procedure.542   
 
According to the 283/1995 Law, the Ministry should grant refugee status to an alien who, 
in the country of his nationality, had a well-founded fear of being persecuted for reasons 
of race, religion, nationality, for his political opinion or membership of a particular social 
group and he was unable or, owing to such fear, was unwilling to go back to the country 
of his origin.543 The same applied to a stateless person who was outside the country of 
his/her former habitual residence. Refugee status could be also granted for humanitarian 
reasons (Article 7).  
 
The Ministry denied refugee status to an alien in the following cases:  
 
- if the applicant did not meet the conditions for granting refugee status;  
- he/she committed a crime against peace or a crime against humanity;  
- he/she was coming from a safe third country to which he/she could be readmitted or 

from a safe country of origin; this did not apply if the alien provided facts which would 
imply that despite the general situation in these countries he/she was in danger of 
persecution;544 

- in cases when the applicant was finally sentenced for committing a particularly 
serious intentional crime according to the Slovak Penal Code or sentenced for acts 
against the UN Charter objectives and principles.545 

 
The Ministry cancelled an already granted refugee status if the recognised refugee 
committed a serious intentional crime according to the Slovak Penal Code for which he 
had been finally sentenced. The Ministry could also cancel the refugee status provided 
that the decision on recognition of refugee status was based on false or incomplete facts 
or forged documents (Article 9).  
 

                                                 
541 The principle of non-refoulement has been defined in a number of international instruments relating to 
refugees, both at the universal and regional levels. On the universal level a mention has already been made 
of the 1951 Geneva Convention on Refugees, Art. 33(1).  
542 During the interviews, which took place in August and September 2004 in Bratislava, the representatives 
of the UNHCR BO, Bratislava and of the Institute for the Approximation of the Law of the Slovak 
Government agreed that the harmonisation of the asylum procedures was one of the most problematic parts 
in the pre-accession period.   
543 Cf. 1951 Geneva Convention, Art. 1 A (2). 
544 The principle of non-refoulement is laid down here.  
545 Cf. 283/1995 Law, Art. 8 and the 1951 Geneva Convention, Art. 1F.   
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If an alien’s refugee status ceased, the Ministry secured his departure from the territory 
of the Slovak Republic, while co-operating with the office of the United Nations High 
Commissioner for Refugees (UNHCR). The refugee status ceased in cases when the 
applicant: 
 
- voluntarily availed himself of protection which had been provided for him by the 

country of his nationality; 
- after the prior loss of his nationality he re-acquired his original nationality;  
- he had acquired a new nationality and accepted the protection of the country of his 

new nationality;  
- he refused without justification to avail himself of the protection of the country of his 

nationality even though the circumstances on the basis of which he had been 
granted the refugee status had ceased to exist,546 or  

- if he had voluntarily re-established himself in the country which he left owing to fear 
of persecution. 547     

 
When an alien applied for granting a refugee status and his claim was considered as 
manifestly unfounded, the Ministry had to decide within seven days from starting of the 
procedure (accelerated procedure). The decision of the Ministry could be appealed with 
a suspensive effect within three working days from the moment it was delivered. This 
accelerated procedure could be adequately used in cases dealing with the refusal of 
refugee status to an alien (Article 10).  
 
The Ministry could suspend the procedure upon a request of an applicant for serious 
reasons and for not more than thirty days. It was possible to appeal against a decision 
on the suspension of the procedure (Article 11).  
 
The Ministry terminated the procedure for determining refugee status if the applicant:  
- cancelled his application;  
- voluntarily left the territory of the Slovak Republic or  
- if he/she deceased during the asylum-determination procedure.  
 
If the procedure was legally terminated in cases of applicant’s cancellation of his/her 
application or his/her voluntary departure from the territory of the Slovak Republic, the 
Ministry decided on granting a refugee status to this alien (if he would apply repeatedly) 
only if he/she submitted a new asylum application. However, this application would only 
be considered, if it contained relevant facts necessary for granting refugee status (Article 
12).  
 
The Ministry had to take a decision in the procedure determining refugee status within 
ninety days from the day of its commencement. This time limit could, in justifiable cases, 
be extended by the Minister of the Interior. Such extension of the time limit had to be 
announced to the applicant in writing. On the other hand, the 283/1995 Refugee Law did 
not specify a maximum time limit, neither the consequences of exceeding such a limit. In 
contrast to the federal Refugee Law of the former Czechoslovakia, which only granted 
the refugee status for a period of five years (what cannot be considered as a lasting 

                                                 
546 This did not apply to refugees who were able to evoke compelling reasons arising out of previous 
persecution for refusing to avail themselves of the protection of the country of their nationality.  
547 Cf. 283/1995 Law, Art. 14 and the 1951 Geneva Convention, Art. 1C. 
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protection),548 decisions on granting the refugee status according to the 283/1995 
Refugee Law were issued for an indefinite period (Article 13).  
 
Decision of the Ministry on the procedure for the determination of refugee status could 
be appealed to the authority which issued the decision within the time period of 15 days 
from the delivery of the decision. The Minister had to decide within sixty days and a court 
according to the Civil Code could review this decision (Article 15).  
 
The most significant improvement brought about by the 283/1995 Refugee Law 
obviously was the introduction of the indefinite duration of the asylum status. On the 
contrary, the most criticised provisions were the provision establishing the “24-hour-rule” 
for applying for asylum and the provision on the appeal procedure, since they did not 
comply with the EU requirements.549  
 
 
3.4.2   Amendment to the 283/1995 Refugee Law  
 
New provisions to the Refugee Law were introduced by an amendment to the 283/1995 
Law, Law No. 309 of 19 September 2000. It entered into force on 1 November 2000 and 
the substantial changes introduced by this amendment were: 
 
• the abolition of the “24-hour-rule” for lodging an asylum claim,  
• the extension of the grounds for granting refugee status by inserting a new 

paragraph on family reunification, and  
• the addition to the list of grounds for starting an accelerated procedure of cases 

where the applicant came from a third safe country or a safe country of origin.  
 
Following the abolition of the criticised “24-hour-rule” for lodging an asylum claim, 
asylum seekers could lodge an application either at the border at the time of entry the 
territory of Slovakia or after crossing the border, at any time at a police department at 
the place of their stay.550    
 
The complete harmonisation of the Slovak asylum law with the Community law was 
supposed to progress in three stages, starting with the adoption of the amending 
309/2000 Law. The next proposed stages were the adoption of a new Asylum Law and 
finally the complete implementation of the EU law in the field of asylum, expected to be 
achieved upon Slovakia’s accession to the European Union.551    
 
 
3.4.3   Asylum Law 480/2002 
 
A proposal for a new Asylum Law was submitted to the Slovak Parliament according to a 
negotiation position reflected in the Negotiation Chapter 24 (Co-operation in the field of 

                                                 
548 After this period, the stay of a refugee in the territory of the former Czechoslovakia was considered in 
conformance with at that time valid Law on the Stay of Aliens (Law on the Stay of Aliens in the territory of 
the Czech and Slovak Socialistic Republic, No. 68/1965, Art.(3)). Taking into consideration the alien’s level 
of integration into the society, he/she could be granted permission for a permanent stay under the condition 
that he/she has stayed in the territory of the CSFR continuously.  
549 Cf. the 1999 Regular Report from the Commission on Slovakia’s progress towards accession.    
550 In Art. 4(2), (b) the words “within 24 hours” were omitted.   
551 Explanatory memorandum of the Slovak Government to the 309/2000 Law. 
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justice and home affairs). The purpose of the currently valid Asylum Law of 20 June 
2002, No. 480 has been to attain a standard comparable to the standards of the 
European Union Member States.552 In June 2002 the Slovak Parliament adopted a new 
Asylum Law, which entered into force on 1 January 2003. Since the EU asylum system 
itself has been further developed, according to the goals set in the first pillar, especially 
Article 63 TEC, it has been inevitable to respond to the new developments in the way of 
adopting or further amending the national legislation.553  
 
The 480/2002 Law introduced a new terminology, including its title. Instead of ‘Refugee 
Law’, it is now named ‘Asylum Law’, in order to harmonise the corresponding 
terminology used in the national legislation with the Community legislation.554 In Article 2 
the Asylum Law newly defines the terms ‘safe third country’, ‘safe country of origin’ and 
‘persecution’: 
  
A safe third country shall mean a stable country with the rule of law and democratic 
order different from the country of alien’s nationality or, in case of a stateless person, it 
shall mean a country different from the country of his residence,  
- if the alien was there and had the opportunity to seek protection under an 

international treaty prior to his arrival in the territory of the Slovak Republic,  
- where the alien may be returned to and may apply for protection without being 

exposed to persecution, torture, cruel, inhuman or humiliating treatment or 
punishment and, 

- if it is not a country to which the ban of expulsion or refoulement under Article 47 
applies, 

- if the country ensures protection under Article 47 (prohibition of expulsion or 
refoulement). 

 
A safe country of origin shall mean a stable country with the rule of law and democratic 
order the alien is a national of or, in case of a stateless person, it shall mean the country 
of his/her residence, 
- in which the state authority protects human rights and fundamental freedoms and 

ensures their observance, 
- which is, in general, not left by its citizens or stateless persons having residence in it 

on grounds given in Article 8 (granting asylum), 
- which ratified and complies with international treaties on human rights and 

fundamental freedoms, and 
- which allows activities by legal entities supervising human right observance in the 

country.555 
 
Persecution shall mean serious or repeated acts causing a threat to life or freedom or 
other acts causing mental pressure on a person, when performed, supported or tolerated 
by country authorities in the country of alien’s nationality or in the country where the 
alien had his/her residence, when the person concerned is a stateless person, or when 
this country is not capable of ensuring appropriate protection from such acts.         
 
                                                 
552 Explanatory memorandum of the Slovak Government to the 480/2002 Law.  
553 At the time of finalising this research the 480/2002 Asylum Law has been further amended by the 
following laws: 606/2003, 207/2004 and 1/2005.  
554 Supra 522.     
555 In addition, new Governmental Decree No. 716/2002, effective as from 1 January 2003 on safe third 
countries and safe countries of origin was adopted. 
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According to the 480/2002 Asylum Law, the asylum procedure remains unrestricted 
(Article 3). It shall start upon applicant’s statement. The competent authority to receive 
such statement is a police department at the place of border check point at the moment 
of entry to the territory of the Slovak Republic; or after entering the territory at the police 
department competent for the location where the alien is staying.          
      
The 480/2002 Law broadens the grounds for granting asylum (Articles 8-10). The 
Ministry shall grant asylum to an applicant who has well-founded fear of being 
persecuted on grounds of race, ethnic origin or religion, for reasons of holding certain 
political opinions or belonging to a certain social group in the view of this fear he/she 
cannot or does not want to return to that country. The Ministry shall grant asylum to an 
applicant who is persecuted for exercising political rights and freedoms in the country of 
his/her nationality or, in case of a stateless person, in the country where he/she has a 
residence (Article 8).  
 
Article 9 determines that the Ministry may grant asylum also on humanitarian grounds, 
even when no reasons under Article 8 are established in the procedure. This provision 
undoubtedly represents the principle of subsidiary protection, when the asylum status 
can be granted also beyond the grounds set by the 1951 Geneva Convention (and laid 
down in Article 8 of the Asylum Law).   
 
The Ministry shall also grant asylum for the purpose of family reunification to: 
 
- the spouse of the person granted asylum if their marriage is continuing to exist in the 

country, which the person granted asylum left for any reason under Article 8, and the 
person granted asylum gave his/her prior written consent,  

- unmarried children, of the person granted asylum, younger than 18 years of age or 
- parents of an unmarried person granted asylum younger than 18 years of age, if the 

person granted asylum agrees with this in advance (Article 10).  
 
The Asylum Law introduced more complex procedures for granting temporary protection 
(Articles 29-36). Temporary protection shall be granted for the purpose of protecting 
aliens from war conflicts, impacts of humanitarian disasters or permanent or mass 
violation of human rights in the country of their nationality or, in case of a stateless 
person, in the country of his/her residence. The government shall determine the 
commencement, the conditions and the termination of temporary protection and shall 
earmark the funds to cover the costs related to granting of temporary protection. Since 1 
January 2000, when temporary protection for displaced Yugoslav persons from Kosovo 
region expired, no person was granted temporary protection in Slovakia.556       
 
An alien applying for temporary protection shall make a statement on it when entering 
the territory of the Slovak Republic (at the competent police department at the place of 
border check-point). He/she can also do so after entering the territory at the police 
department competent for the location where he/she is staying. The competent police 
department shall record the statement and send it to the Ministry without delay. This 
police department shall also arrange taking the alien’s fingerprints. The alien has the 
obligation to arrive at the reception centre within 24 hours from the moment of making 
the statement, unless prevented from doing so by serious reasons. The police 
department shall then issue an identity document to this person, valid for 24 hours.  
                                                 
556 Based on an interview at the UNHCR BO, Bratislava, on 2 September 2004.  
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After arrival at the reception centre the alien shall be issued a document of tolerated stay 
on the territory of the Slovak Republic marked “ODÍDENEC” (meaning “displaced 
person” in Slovak) in case the arrival was arranged by the UNHCR or another 
international organisation (Article 31(1)). The displaced person shall also be issued a 
card of an alien applying for temporary protection as his/her identity document until the 
Ministry decides on granting temporary protection. The Ministry shall decide not later 
than 15 days after the lodging of an application. Identity cards are renewable in case of 
extension of the temporary protection.  
 
The Ministry shall cease the procedure for granting temporary protection if the alien 
withdraws his/her application or voluntarily leaves the territory of the Slovak Republic or 
dies during the procedure or if he/she applies for asylum or is granted temporary stay or 
permanent residence in the Slovak Republic. An application for temporary protection 
shall be rejected by the Ministry when the alien fails to comply with the requirements for 
granting such protection.  
 
A remedy against the decision of the Ministry to reject or to cease an application for 
temporary protection can be brought before a competent Regional Court within seven 
days after delivery of the negative decision. This application shall have suspensive effect 
and the Regional Court shall decide on the appeal against such decision without delay.  
 
Regarding the possibility of employment of displaced persons and their entitlement to 
social benefits during their stay in Slovakia, these are governed by the same special 
regulations for employment that apply to refugees. Displaced persons are obliged to 
remain in the reception centre during the quarantine period upon arrival in the Slovak 
Republic, to undergo medical examination, photographs and finger-printing, to observe 
the law and other generally binding legal regulations valid in the territory of the Slovak 
Republic, to notify the police department without delay of loss of the identification card or 
if such identification card had been stolen. They also have to observe the internal 
instructions whilst staying in the reception or humanitarian centres.  
 
The 480/2002 Asylum Law redefines the co-operation with international organisations 
and NGOs (Article 42 and following). The Ministry shall co-operate with the Office of the 
United Nations High Commissioner for Refugees (UNHCR) in the course of the asylum 
procedure.557 The authorised representative of the Office can participate in the asylum 
procedure at any stage, establish contact with a party to the procedure, and look into the 
file of a party to the procedure. The authorised representative has also the right to use 
facts learned when looking into the file and/or when orally communicating, in order to 
comply with tasks under international law. The Ministry shall give the Office of the 
UNHCR information concerning decisions issued in asylum procedure and statistical 
data on applicants (Articles 42-43).         
 

                                                 
557 Art. 35 of the 1951 Geneva Convention lays down the commitment of the Contracting States to co-
operate with the office of the UNHCR or any other agency of the United Nations which may succeed it, in the 
exercise of its functions, and shall in particular facilitate its duty of supervising the application of the 
provisions of this Convention.   
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The Asylum Law also formulates the guarantees for the principle of non-refoulement and 
prohibits expulsion, in line with the 1951 Geneva Convention and also Article 3 of the 
ECHR (Article 47) and introduces data exchange protection provisions (Article 49).558  
 
 
3.4.3.1   Procedural aspects 
 
In the asylum procedure the Ministry559 shall decide within 90 days from the day of 
commencing the procedure. The Migration Office makes its decisions mainly on the 
basis of the results from the interviews and the information on the applicant’s country of 
origin. In justified cases the decision-making time limit may be extended by the superior 
of the employee (the decision-maker) acting in the case. The Migration Office informs 
the applicant on the extension of the time limit for the decision on the application for 
asylum in writing.  
 
Decisions on granting asylum are issued for an indefinite period of time. In case the 
Migration Office rejects an application as manifestly unfounded or it decides not to grant 
asylum or to withdraw asylum, it shall state in the terms of the decision whether the ban 
on expulsion or refoulement under Article 47 applies.  
 
The decision in asylum procedure shall be delivered to the party in a place and at a time 
determined by the Ministry in a written call for acceptation of the decision. When 
receiving the decision the party to the procedure must be informed on the decision in a 
language he/she understands. The decision in asylum procedure shall also be delivered 
to the representative of the party to the procedure or his/her guardian. 
 
The asylum facility in which the applicant is placed, the UNHCR, the police department 
competent for the location of the asylum facility in which the applicant is placed or 
competent for the location of the permanent residence of the person granted asylum, 
shall be notified of the decision (Article 20).   
 
The 480/2002 Asylum Law introduced different kinds of negative decisions, made by the 
first administrative instance, which is the Migration Office (Articles 11-13). They can be 
summarised as follows: 
 
Inadmissible asylum application 
 
An asylum application is rejected as inadmissible when another country is responsible to 
act under an international treaty binding the Slovak Republic (Article 11(1)(a)) or the 
applicant comes from a country considered by the Slovak Republic as a safe third 
country (Article 11(1)(b)). The latter shall not apply when in the case of an asylum 
seeker this country cannot be considered such a country, or when the applicant cannot 
be effectively returned to a safe third country.  
 
Pursuant to Article 11(2) the Ministry shall determine in its decision the State responsible 
to act in the asylum procedure. This provision clearly refers to the application of the 
                                                 
558 It should be noted that besides the 480/2002 Asylum Law, the 48/2002 Aliens Law of 13 December 2001 
(as amended by Law 408/2002, which entered into force on 25 July 2002) also defines certain aspects of the 
legal position of asylum seekers and refugees in Slovakia.   
559 In practice these tasks are carried out by the Migration Office of the Ministry of Interior (further referred to 
as the Migration Office). 
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Council Regulation establishing the criteria and mechanisms for determining the 
Member State responsible for examining an asylum application lodged in one of the 
Member States by a third-country national (‘Dublin II’), which came into effect on the day 
when the Treaty on the Accession became valid, i.e. on 1 May 2004.  
 
The Ministry shall decide under Article 11(1)(b) within 30 days from the commencing of 
the procedure; after a lapse of this time limit no application can be rejected as 
inadmissible.   
 
Manifestly unfounded application  
 
An application for asylum, not based on the grounds laid down in Article 8 or Article 10 of 
the 480/2002 Asylum Law, shall be rejected by the Ministry as manifestly unfounded 
(Article 12(1)). It can occur when, for example, the application is based on grounds like 
seeking employment or better living conditions, where a due explanation is lacking or the 
application is based on false identity or forged documents, even though the applicant 
claimed them to be genuine; or when he/she repeatedly and without serious grounds 
refuses to appear for the interviews or comes from a country considered by the Slovak 
Republic a safe country of origin.  
 
The Ministry shall also reject an application for asylum as manifestly unfounded when it 
is a repeated application and the applicant declares the same facts as in the previous 
procedure. This shall not apply when the asylum-determination procedure was ceased in 
cases specified by the Law.560  
 
The Ministry shall decide within 30 days from the day of commencing the procedure. 
After a lapse of this time limit no application can be rejected as manifestly unfounded. 
The Ministry shall not reject an application as manifestly unfounded when asylum is 
sought by an unaccompanied minor (Article 12(4)).  
 
Other reasons for rejecting an asylum application 
 
The Ministry shall not grant asylum when there is a proved suspicion that the applicant 
has committed a crime against peace, a war crime or a crime against humanity under 
international instruments containing provisions on these crimes, or has committed a 
serious non-political crime outside the territory of the Slovak Republic prior to applying 
for asylum, or is guilty of acts, which are in contradiction to the objectives and principles 
of the United Nations. The Ministry shall neither grant asylum to an applicant who is a 
national of several countries and who refuses the protection of the country of his 
nationality, while this is not a country where he would risk a persecution (Article 13).    
 
 
3.4.3.2   Review of decisions   
 
The 480/2002 Asylum Law introduced a new asylum system, where appeals against 
negative decisions of the first administrative instance (the Migration Office) may proceed 
to an appeal court (Article 21).561 This Court can examine the cases in merits. Two 

                                                 
560 See Art. 19(1) (a) - (c), (f), (g).  
561 Article 21(2) entered into force on the day when the Treaty on the Accession of the Slovak Republic to 
the European Communities became valid (1 May 2004).    
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Regional Courts were granted the competence to hear the asylum appeal cases – one in 
the capital Bratislava in the south-west of Slovakia and the other one in the east of the 
country, in Košice. The following types of decisions of the Migration Office can be 
reviewed by the Regional Courts:   
 
Decisions not to grant asylum or to withdraw asylum:  
 
A remedy against the decision of the Migration Office not to grant asylum or to withdraw 
asylum can be brought before the Court within 30 days from its delivery. The appeal 
shall have suspensive effect, meaning that no one can be expelled from the Slovak 
territory before the Court decides on his/her appeal.  
 
Decisions rejecting an application for asylum as inadmissible when another country is 
competent to act:  
 
A remedy against a decision, rejecting an application for asylum as inadmissible, when 
another country is competent to act, as laid down in Article 11(1) (a), can be brought 
before a Court within seven days from its delivery and it has no suspensive effect, 
unless otherwise decided by the Court.  
 
The Migration Office is responsible for the application of the ‘Dublin II’ Regulation in 
Slovakia. Although this is not expressly written in the 480/2002 Asylum Law, it seems to 
refer to this Regulation in Article 11(1) (a).562 Therefore the lack of a suspensive effect in 
the appeals falling under this decision could be well justifiable, since the asylum seeker 
should not be sent to a third country, but his/her case should be examined by another 
EU Member State. On the other hand, considering that a Regional Court may (according 
to Article 21(2)) overrule the decision of the Migration Office (on rejecting an application 
for asylum as inadmissible when another country is competent to act) in cases where the 
‘Dublin II’ Regulation applies, a question may arise whether a national court might rule 
against the strict set of criteria laid down in this Council Regulation; unless Article 3(2) of 
‘Dublin II’ (the sovereignty clause) applies.       
 
Decisions rejecting an application for asylum as inadmissible when the applicant comes 
from a safe third country:563   
 
A remedy against a decision rejecting an application for asylum as inadmissible under 
Article 11(1) (b) can be filed with a Court within seven days from its delivery and it shall 
have suspensive effect. The Court shall decide on the remedy within 30 days from the 
delivery of the appeal request.  
 
Decisions rejecting an application for asylum as manifestly unfounded: 
 
An appeal against a decision rejecting an application for asylum as manifestly 
unfounded can be lodged with a Court within seven days from its delivery and it has a 
suspensive effect. The Court shall decide on the appeal without a delay.  
  

                                                 
562 Article 11(1)(a) entered into force on 1 May 2004, on the same day as the ‘Dublin II’ Regulation started to 
apply in Slovakia.      
563 This shall not be applicable when the principle of non-refoulement would be violated. 
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Decisions during the time when the applicant is placed in a reception centre in the transit 
area of an international airport: 
 
A remedy against a decision of the Migration Office in an asylum procedure during the 
time when the applicant is placed in a reception centre in the transit area of an 
international airport can be filed with a Court within seven days from its delivery.564  
 
 
3.4.4   Two examples of Court decisions  
 
As mentioned above, the 480/2002 Asylum Law granted the competence to hear asylum 
appeal cases to two Regional Courts. Two examples of case-law from the Regional 
Court in Bratislava will be described in order to demonstrate its operation within the 
newly granted jurisdiction in asylum matters. One of the court decisions which follow 
confirms a decision of the Migration Office, which rejected to grant asylum status in 
Slovakia; the second court decision, on the contrary, cancels the Migration Office’s 
decision not to grant asylum to an asylum applicant.565         
 
A court decision confirming a decision of the Migration Office566

 
The asylum seeker (further referred to as plaintiff) is a national of Serbia and 
Montenegro. He applied for asylum in Slovakia, claiming that his house was bombed 
several years ago and he also lost all his close family members. Based on the 
investigation of the Migration Office (further referred to as defendant) it was proved, that 
he applied for asylum in Slovakia repeatedly. He justified his action by his repeated 
persecution by the police in his country of origin.  
 
Because the facts, on which the plaintiff based his appeal, were not proved reliable and 
his statements were often controversial, and moreover his behaviour indicated that he 
did not show a real interest in asylum, since he left the reception centre, where he was 
placed before and made an attempt to get to Germany, the defendant decided not to 
grant him asylum status in Slovakia.  
 
There was also a well-grounded suspicion that he applied for asylum in Slovakia only to 
avoid his extradition back to his country, since he was already twice returned to Slovakia 
by the Czech police and was denied admission to the territory of Slovakia for 5 years 
(until December 2008).  
 
The defendant justified the negative decision in this case by the fact that it was not 
proved that the plaintiff would have a well-founded fear of persecution in his country of 
origin, based on the reasons of his race, nationality, religion, his political opinions or his 
belonging to a certain social group, according to the 1951 Geneva Convention. Since the 
beginning of the procedure before the Migration Office no evidence was found, which 
would prevent to return the plaintiff to his country of origin and thus violate the principle 
of non-refoulement.  
 

                                                 
564 The 1/2005 Law, which amended the 480/2002 Asylum Law, provides that the last sentence which reads: 
“The lodging of such appeal shall have suspensive effect.” shall be omitted.         
565 Based on an interview with an asylum judge of the Regional Court, Bratislava on 7 September 2004.  
566 Judgement record No. 10 Saz 12/2004.  
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The competent Regional Court examined the challenged decision, issued by the 
Migration Office and after considering all facts, including the hearing of the plaintiff’s 
evidence and the facts collected and presented by a representative of the Migration 
Office (for example information about the situation in plaintiff’s country of origin) it upheld 
the rejecting decision of the Migration Office. The Court did not find any objective 
reasons for granting asylum. Furthermore, the facts claimed by the plaintiff were 
considered not reliable, especially because of the controversy of the facts he was 
claiming. An appeal was sustained towards this Court decision within 30 days from its 
delivery, on the signed Court.567     
           
A court decision annulling a decision of the Migration Office568              
 
The asylum applicant (further referred to as plaintiff) comes from Ghana, where he was 
chosen to be king in the tribal kingdom of Fanti, after the previous king had died. Since a 
condition for his enthronement was to execute a murder of a 12-year-old girl, who was 
pregnant and he did not agree with this ritual (he converted to be a Christian and this act 
was in controversy with his conscience), he left the palace and consequently also the 
country and applied for asylum in Europe, in Slovakia.     
 
The plaintiff stated that he left his country because of his serious fears to be persecuted 
by the authorities of the above-mentioned tribal kingdom. He pointed out that the 
president of the country, as well as the executive are tolerating such pagan rituals and 
even the police participate in looking for a victim; on the other hand the police do not 
help in cases when someone finds himself in danger. 
The plaintiff explained that Ghana is divided into several autonomous parts led by kings 
(owners of the land) who are at the same time counsellors to the president of the 
country. From the facts provided by the plaintiff, it could be concluded that he would be 
persecuted not only by non-state actors, but also by the representatives of the state 
itself.  
 
He applied for asylum in Slovakia, at a police office at a border-crossing point. 
Regarding his application for asylum, he was interviewed 11 days later in the reception 
centre where he was placed after submitting his asylum claim.  
 
The Migration Office (further referred to as defendant) issued a negative decision in the 
plaintiff’s case, dated 28 November 2003. The defendant decided that the application 
was manifestly unfounded according to Article 12 of the Asylum Law and that the non-
refoulement provision (Article 47) did not apply.  
 
Nevertheless, the decision of the defendant was delivered to the plaintiff only on 4 March 
2004 (i.e. 125 days following the decision). Article 21 of the Asylum Law states that a 
remedy against a decision, denying to grant asylum can be filed with a competent 
Regional Court within 30 days from its delivery. According to the Slovak Administrative 
Procedure Code (Article 51) the parties have to be notified about every decisions made 
in their case; the day of delivery of a decision is considered to be the day of the 
notification.       
 

                                                 
567 Although the possible appeal in this case would be heard by the Supreme Court, the appeal has to be 
delivered to the Court which made the decision (in this case it is the Regional Court). 
568 Judgement record No. 11 Saz 8/2004. 
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Therefore in this case the plaintiff correctly pointed out a procedural lapse caused by the 
defendant, who incorrectly applied the provision of Article 12(3) of the Asylum Law, after 
the 30-day time limit expired.  
 
If the date of the decision would be decisive, regardless when the decision would be 
delivered to the applicant for asylum, this could lead to absurd consequences, when a 
decision could be delivered after several months or even years, whilst the efficiency of 
an accelerated administrative procedure would loose its substantiation.  
 
Considering the aforementioned facts, the Regional Court in Bratislava concluded that 
the defendant also incorrectly applied the provisions of Article 12(1) (c) of the Asylum 
Law (that the asylum seeker comes from a country considered by the Slovak Republic a 
safe country of origin). Taking this into account, further proceeding of the defendant in 
the context based on the reason regarding the safe country of origin principle, 
concerning the country of origin of the plaintiff, must be considered incorrect. The 
defendant made a serious failure in the asylum procedure (the time limit), as well as the 
facts on which the asylum application was based were not, according to the Court, 
evaluated properly. 
 
There was no further appeal admissible in this case. The Migration Office must 
reconsider its decision, based above all on an interview with the plaintiff (the applicant 
for asylum). The collected information should be considered on the account of the 
information on the country of origin, which should be gathered independently (besides 
the information provided by the applicant), and also the existence of the tribal kingdom of 
Fanti and the manner in which a new king is enthroned have to be re-examined. The 
new decision is therefore expected to be well reasoned, based on substantial facts of the 
case.569

                 
 
3.4.5   Considerations concerning the Slovak Asylum Law  
 
To sum up, the 480/2002 Asylum Law aims at making the asylum procedure more 
effective, above all by preventing the still frequent cases of misusing the procedure by 
persons who do not qualify for such protection. This Asylum Law was adopted in order to 
comply with the EU acquis and the 1951 Geneva Convention.   
 
According to the statistics provided by the Migration Office, there were 1,556 asylum 
applications in total in 2000; in 2001 the number increased up to 8,151; in 2002 to 9,743; 
in 2003 to 10,358 and in 2004 up to 11,391. The countries of origin of the asylum 
applicants were for example Afghanistan, Iraq, China, India, Bangladesh and the 
Russian Federation.570 Despite the increasing number of asylum seekers, Slovakia is still 
predominantly a transit country. The high percentage of terminated procedures points 
towards this reality. The applicants leave the Slovak territory voluntarily and for the most 
part illegally, before the final decisions in their cases are made.571 It is expected that in 
the future there will be an increase in the number of applicants entering the asylum 
procedure, as well as those who will stay in Slovakia after being granted the asylum 
                                                 
569 At the time of the interview at the Regional Court this case was still pending.  
570 This reflects the situation in January-March 2004. Source: the Migration Office of the Ministry of Interior 
of the Slovak Republic.  
571 For instance, 11,586 cases were terminated in 2004. Source: the Migration Office of the Ministry of 
Interior of the Slovak Republic.  
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status. It means Slovakia may become a country of destination, instead of being a 
country of transition. This is very likely to be true since the implementation of the ‘Dublin 
II’ Regulation and the Eurodac system that started to operate in Slovakia; and also after 
the minimum standards on the reception of asylum seekers in Member States as laid 
down in the Council Directive 2003/9/EC will be fully implemented in practice. 
 
The adoption of the 480/2002 Asylum Law was the second step in the gradual 
implementation of the asylum acquis into the Slovak legal order. The completion of the 
harmonisation of the Slovak legislation, as laid down in the Negotiation Chapter 24, was 
attained to the date of the accession to the European Union. 
 
A constant implementation of the new acquis communautaire in the field of asylum will 
be necessary. Therefore the 480/2002 Asylum Law has to be updated and the current 
acquis must be adopted, in order to guarantee a continuous harmonisation of the asylum 
practice in Slovakia with the EU measures. This need of a continuous harmonisation 
was shown shortly after 1 May 2004, when a proposal for an amendment to the current 
Asylum Law was presented.572

 
 
3.4.6   Amendment to the 480/2002 Asylum Law  
 
The amendment to the 480/2002 Asylum Law, No.1/2005 of 2 December 2004, was 
adopted by the Slovak Parliament in December 2004 and entered into force on 1 
February 2005. The main purpose of this amendment has been to transpose into the 
national legislation the Reception Directive and the Temporary Protection Directive;573 
and thus to make a further step to bring the Slovak legislation on asylum in line with the 
primary (especially Articles 61 and 63 TEC) and the secondary (the above-mentioned 
Council Directives) Community law. It should be noted that all EU Member States were 
required to transfer the Reception Directive into their national laws before 6 February 
2005.574

 
The main changes introduced by the 1/2005 Law are:  
 
• it newly regulates locations where aliens can apply for asylum; 
• sets a time limit, within which the asylum applicant must be informed about his rights 

and duties during the procedure for the determination of the asylum status; 
• newly determines, who is legitimately authorised to have access to documents and 

information in the asylum procedure; 
• provides for the first time that asylum applicants will have access to the labour 

market in Slovakia, if the Ministry does not issue a decision regarding the granting of 
the asylum status within one year from the commencement of the asylum 
determination procedure; 

• provides that during the asylum-determination procedure asylum seekers are 
granted accommodation, food or board allowance, basic hygienic articles and other 
necessary articles, urgent medical care (or more extensive medical care in specific 
cases) and pocket money, unless otherwise stated by the Asylum Law; 

                                                 
572 Based on an interview at the Institute for the Approximation of the Law of the Slovak Government, 
Bratislava on 31 August 2004.   
573 See Annex 5 to the amended 480/2002 Asylum Law.   
574 Reception Directive, Art. 26. 
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• to asylum seekers, who are unaccompanied minors, will be appointed a guardian by 
a court.575 

 
In two particular points UNHCR’s opinion differed from that of the Migration Office and 
the Ministry of Interior. In one draft proposal (similar to a Czech model) a two year ban 
for re-applying to the asylum procedure for those applicants with already rejected claims 
was introduced. A similar proposal could have been in contrast with the right to seek 
asylum pursuant to the 1951 Geneva Convention. The proposal was then taken out of 
the text before being sent to the approval of the cabinet of ministers. On a second 
proposal there was more discussion. The draft, introducing in the asylum system special 
centres for applicants who “misbehaved”, reached the plenary session of the Slovak 
Parliament. UNHCR and the Slovak Helsinki Committee presented a detailed report with 
legal and practical reasons opposing such measure. They obtained the support of the 
President of the Parliamentary Committee for Human Rights, who also opposed the 
proposal with the argument that it was more effective to prevent than to try to cure. 77 
MPs finally voted against this proposal and only 12 supported the opinion of the Ministry 
of Interior.  
 
The “confrontation” at the plenary session of the Slovak Parliament shows how sensitive 
the issue of the transposition of EU directives into the national asylum systems could be. 
If not carefully monitored, the action could allow the introduction of new amendments to 
the existing national legislation, which would be in a clear contrast with the already quite 
low level of the minimum standards laid down in some provisions of the EU asylum 
acquis. Divergence in the legislation of neighbouring Member States could also 
exacerbate the debate on the fairness of the Common European Asylum System. For 
example the significant difference in the recognition rate between Austria (96%) and 
Slovak Republic (nearly 0%) on Chechen applicants is a concrete proof of the need of 
having a more coordinated approach on asylum.576

 
 
3.5   Assessment by the European Commission 
 
The European Commission was observing the development in the acceding Member 
States, in order to put forward suggestions for future actions, necessary to be taken 
before the accession. In its Regular Reports, published annually between 1998 and 
2003 the Commission made assessment on each of the Negotiation Chapters, covering 
the fields where legal and political transformations had to take place. Negotiation 
Chapter 24 dealt with the policies on Justice and Home Affairs. We will have a closer 
look at it in the next paragraphs, specifically at the developments in the field of asylum.         
 
The Regular Reports from the Commission on Slovakia’s progress towards accession 
notified the following progress and the gaps in the Slovak legislation on asylum as well. 
The first Regular Report of 1998577 informed that there was no progress in alignment of 
asylum legislation in Slovakia,578 but a joint EU-Slovak working group made 
recommendations on how the legislation should be improved. The main criticism was 
                                                 
575 Based on an explanatory memorandum of the Slovak Government to the amendment to the Asylum Law 
and on information from the UNHCR BO, Bratislava. Further see: www.minv.sk/archiv/azyl2004.htm .    
576 Based on an interview at the UNHCR BO, Bratislava, May 2005.   
577 Commission Report COM(1998) 703 final, not published in the Official Journal.  
578 At the time of publishing the 1998 and 1999 Regular Reports the 283/1995 Refugee Law was still in 
force.  
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directed to the “24-hour-rule” for lodging an asylum claim and to the appeal procedure 
which did not comply with the EU requirements.  
 
In the Regular Report of 1999579 the Commission also emphasised the attention which 
needed to be paid to the practical application of provisions relating to the concept of 
‘safe third country’ under the Dublin Convention including the preparation of the 
respective national legislation.580  
 
In the Regular Report of 2000581 the Commission evaluated the progress registered in 
the Slovak Republic since the 1999 Regular Report in the field of asylum as significant. 
Progress was reported in the alignment of asylum legislation; for example the Slovak 
Parliament approved an amendment to the Refugee Law in September 2000 (the 
309/2000 Law), which included the abolition of the “24-hour-rule” for lodging an asylum 
claim, one of the 1999 Accession Partnership short-term priorities. After removing the 
condition to apply for asylum within 24 hours after crossing the border, analogous 
situations are covered by the second option, i.e. “after crossing the border…at the Police 
Department at the place of his/her stay…” That means an alien can lodge an application 
for asylum from the moment of crossing the border of the Slovak Republic and later at 
any time at the responsible authority. 
 
Furthermore the above-mentioned Law amended the definition of manifestly unfounded 
cases, established the right to recognition as a refugee for purposes of family 
reunification and lengthened the accelerated procedure and the appeal procedure. The 
list of safe third countries and safe countries of origin was amended. The independent 
body as the second instance in the asylum procedure still was not established.  
 
Despite the progress reported, Slovakia was not yet fully in line with the acquis in the 
field of asylum, as stated in the overall assessment on the Negotiation Chapter 24. The 
exclusion clause of the Refugee Law was considered too broad, its non-refoulement 
provisions were not in line with international requirements and the provisions for 
recognition for purposes of family unity were too narrow. Continued attention needed to 
be paid to the practical application of provisions relating to the concept of ‘safe third 
countries’. The different responsibilities of the Migration Office and the Aliens and Border 
Police for determining the need for international protection were a constant cause for 
concern, since they did not guarantee a consistent, competent assessment of refugee 
cases. Moreover, administrative capacities needed to be strengthened; in particular the 
staff and equipment of the Migration Office needed to be increased and training 
continued.        
 
The Regular Report of 2001582 informed that Slovakia was not yet fully in line with the 
acquis in the field of asylum. In particular, an independent body as the second instance 
in the asylum procedure still needed to be established. Furthermore, the exclusion 
clauses of the Refugee Law were too broad and its non-refoulement provisions 
remained to be brought into line with international agreements. According to the 
Commission, a special attention needed to be paid to the practical application of 
                                                 
579 Commission Report COM(1999) 511 final, not published in the Official Journal.  
580 In the Common, Interim and Final Provisions of the 283/1995 Refugee Law there is a notice that the 
Government of the Slovak Republic will issue a list of safe third countries and safe countries of origin (Art. 
29).  
581 Commission Report COM(2000) 711 final, not published in the Official Journal. 
582 Commission Report COM(2001) 700 final – SEC(2001) 1754, not published in the Official Journal. 
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provisions relating to the concept of ‘safe third country’. The different responsibilities of 
the Migration Office and the Aliens and Border Police in determining the need for 
international protection remained a cause for concern (as they still did not guarantee a 
consistent and competent assessment of refugee cases).  
 
Moreover, the competence of the border police in the area of asylum policy should be 
further clarified. The section of immigration officers at the Migration Office needed 
additional reinforcement and professional training. Extra attention should be devoted to 
the accommodation of asylum seekers and to eliminating the backlog of pending asylum 
cases and to implementing the Dublin Convention. In the first 7 months of 2001, a total 
of around 3,000 asylum applications were lodged in the Slovak Republic, but only one 
applicant was recognised as a refugee. In 2000, there were 1,556 applications (1,320 in 
1999). The largest groups of asylum seekers in 2000 came from Afghanistan, India, 
Pakistan, Iraq, Sri Lanka, Bangladesh and Kosovo. The fact that the number of asylum 
seekers was increasing, while the number of persons recognised as refugees was 
actually decreasing, was considered as disturbing.  
 
Regular Report of October 2002583 informed about a further progress made since the 
last Regular Report in the area of justice and home affairs (Negotiation Chapter 24), 
particularly in the fields of data protection, visas, border control, migration, asylum and 
police co-operation.  
 
The last of the series of the Regular Reports from the Commission on the Slovakia’s 
progress towards accession was the Regular Report of November 2003 
(Comprehensive monitoring report on Slovakia’s preparations for membership).584  
 
Significant progress was achieved by Slovakia with the adoption of the new Asylum Law 
in June 2002, which entered into force on 1 January 2003. The new 480/2002 Asylum 
Law lays down new rules on the principle of non-refoulement, regulates in detail the 
procedure for granting asylum and contains new definitions as regards the safe third 
country concept. In particular, the new Law covers the establishment of an independent 
review authority to reconsider negative decisions taken at first instance. 
 
Regarding the implementing capacity, the number of officers at the Migration Office is 
still insufficient to cope with the increased number of cases. In 2001 a sharp increase 
(423%) in the number of applications (8,151) was registered in comparison to 2000. The 
Migration Office issued 5,395 first instance decisions, 18 of which granting and 130 
denying refugee status; in 5,247 cases the procedure was terminated because the 
applicant had left the country. A new refugee reception centre with a capacity of 140 
people was opened at Rohovce in the western part of the Slovak Republic in October 
2001.  
 
The Report pointed out that the administrative capacity of the Migration Office, in 
particular the staff in charge of processing the asylum claims, should be substantially 
strengthened. Professional training provided to staff both in the Migration Office and in 
the Border and Aliens Police should also be reinforced. Moreover, co-operation between 

                                                 
583 Commission Report COM(2002) 700 final – SEC(2002) 1410, not published in the Official Journal.      
584 Comprehensive monitoring report of the European Commission on the state of preparedness for EU 
membership of the Czech Republic, Estonia, Cyprus, Latvia, Lithuania, Hungary, Malta, Poland, Slovenia 
and Slovakia, COM(2003) 675 final.  
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the Migration Office and the Border and Aliens Police should continue to be improved at 
both local and central level. The completion of a comprehensive Migration Strategy 
should be ensured. Reception centres still need to be expanded and improved (in 
particular in the east of the country and the processing has to be conducted there 
instead of transferring applicants near the border with Austria).  
 
The area of asylum was mentioned in the Report among those areas, where Slovakia 
partially met the commitments and requirements, and needed to make enhanced efforts 
in order to complete its preparations for accession. The Report further stated that in the 
field of asylum, Slovakia had notably aligned its legislation with the acquis, by the 
adoption of the new Asylum Law in June 2002. However, the new Law ensured only 
partial alignment with the Dublin II and the Eurodac Regulations and the necessary 
alignment was therefore required. According to the 2003 Report, Slovakia should also 
accelerate its preparation for active participation in Eurodac and still needs to take the 
necessary measures to ensure the establishment of its National Access Points.   
 
Concerning the external border controls, the Commission reported that although 
Slovakia took a number of measures to reinforce such controls, it should continue to 
strengthen border control management and to improve capacity to control external 
borders, especially by giving priority to the border with Ukraine. Slovakia was 
encouraged to fully implement its plans to phase out the use of conscripts at all its 
borders by 1 January 2003. Further training for border guards should also be ensured. In 
addition, co-operation with neighbouring states should be enhanced. Slovakia should 
intensify efforts to achieve a more effective co-operation in the control of the common 
borders with Poland, Hungary and Ukraine.  
 
 
3.6   Implementation  
 
“The European Council is determined to develop the Union as an area of freedom, 
security and justice and will place and maintain this objective at the very top of the 
political agenda…It would be in contradiction with Europe’s traditions to deny such 
freedom to those whose circumstances lead them justifiably to seek access to our 
territory. This in turn requires the Union to develop common policies on asylum and 
immigration…these common policies must be based on principles which are both clear 
to our own citizens and also offer guarantees to those who seek protection in or access 
to the European Union.”585

 
In the previous paragraphs the evolution of the Slovak asylum legislation was described. 
Although the harmonisation of the national legislation with the EU acquis on asylum was 
one of the conditions for accession to the EU (see the Copenhagen criteria) and due to 
this of major importance, the following phase - the implementation of the legislation in 
practice, is the most crucial phase; given that by bringing into practice the EU-
harmonised national laws, the Common European Asylum System is being put into 
action.     
 
In relation to the integration process carried out by the Ministry of Interior of the Slovak 
Republic, the formulation of principles of the new migration policy of Slovakia has been 

                                                 
585 Tampere, Introduction and par. 3.     
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one of the priorities. This policy should also comply with the Presidency Conclusions of 
Tampere and Seville. In practice it means: 
 

• a need to draft a common policy for specific, but closely related issues of asylum 
and immigration; 

 
• to make sure that migration flows are steered in accordance with the law and in 

collaboration with the countries of origin and transit; in this regard it is necessary to 
adopt a comprehensive plan for the fight against illegal migration and for 
safeguarding the European Union’s external borders; 

 
• a balance has to be struck between, on the one hand, the policy on integration of 

aliens with a legal stay and the asylum policy corresponding to international 
conventions, especially the 1951 Geneva Convention and, on the other hand, 
resolute measures to fight illegal migration and trafficking on human beings, 
through short-term and medium-term arrangements focusing on joint steering of 
migration flows.586   

 
The practical impact of Slovakia’s membership in the EU in the field of asylum will be 
examined by evaluating the functioning of the asylum system within the new conditions. 
In order to specify the standard of the asylum system in Slovakia, a fictitious case has 
been made,587 outlining the procedures in practice. This case will start from the moment 
of the reception of the asylum seeker and will continue through all stages foreseen by 
the law. The case was constructed deliberately in order to highlight the areas in need of 
further improvement.588  
 
 
3.6.1   A fictitious case 
 
A person coming from country X589 crossed the Ukrainian-Slovak border illegally. In his 
country of origin he feared to be persecuted by the government for voicing different 
opinions on the observation of human rights.590 Caught by the police nearby Bratislava, 
he applied for asylum.  
 
In case this person would not apply for asylum, he would be handed over to the Ukrainian 
authorities, since he came to Slovakia via Ukraine. Slovakia has signed a readmission agreement 
                                                 
586 Assessment of the Asylum System in the Slovak Republic – Final Report (May 2003 – April 2004) 
prepared by UNHCR, The Ministry of Interior (Migration Office, Aliens and Border Police), The Ministry of 
Labour, Social Affairs and Family, The European Commission Delegation in the Slovak Republic, The 
International Organisation for Migration, The Embassy of the USA, The Embassy of the Kingdom of the 
Netherlands, The Slovak Helsinki Committee, The Björnson Society, The Goodwill Society (further referred 
to as the Assessment of the Asylum System in Slovakia - Final Report), 12. 
587 This fictitious case and the evaluation could be carried out thanks to the information gathered at the 
UNHCR BO, Bratislava, the Migration Office of the Ministry of Interior of the Slovak Republic, the Institute for 
the Approximation of the Law of the Slovak Government and the Bratislava Regional Court. In its big part it 
is also based on the Assessment of the Asylum System in the Slovak Republic – Final Report.    
588 For the sake of clarity, standard letters are used for the text of the fictitious case, whilst the explanations 
and analysis are typed in italics.  
589 The recent statistics show that in 2005 (1 January-30 April 2005) the most frequent countries of origin of 
the asylum seekers in Slovakia were: China (132), Chechnya (131), Moldavia (107) and Georgia (78). 
Based on a Statistical Review from the Migration Office of the Ministry of Interior of the Slovak Republic, 
available at: www.minv.sk/mumvsr/STAT/statistika.htm.  
590 Cf. the definition in the 1951 Geneva Convention, Art. 1A (2). 
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with Ukraine. Even though this agreement is not considered by the Slovak authorities as working 
effectively, in reality it is more effective than during the previous years (e.g. in 2003 Ukraine 
rejected 1,130 persons, in 2004 it was “only” 802). During 2002 Ukraine gradually ceased to 
observe the applicable readmission agreement with Slovakia, thereby putting a stop to the 
process of handing over and receiving persons, who crossed the state border with Ukraine 
illegally.591   
 
The case would also develop in another way, if the alien (third-country national) would cross the 
Slovak territory and enter Austria, without being checked. If he would apply for asylum in Austria, 
he could be returned back to Slovakia on the basis of the ‘Dublin II’ Regulation (Article 10),592 
unless Austria applies Article 3(2) of the same Regulation (the ‘sovereignty clause’) and decides 
to examine his case.    
 
Since no other Member State could be determined to be responsible to examine his 
asylum application, the last criterion of the ‘Dublin II’ Regulation applied (the Member 
State, where the application for asylum was first lodged, is responsible for dealing with 
the application),593 and the Slovak authorities commenced the asylum determination 
procedure.  
 
The competent Slovak authorities can also apply the principle of ‘safe third country’ or ‘safe 
country of origin’ (where this is known) and return the person on the basis of a readmission 
agreement; unless there is a threat to his life (principle of non-refoulement must always be 
observed).   
 
Within the whole asylum-determination procedure described in the 480/2002 Asylum 
Law, different partial procedures could be distinguished:  
 
• the entry into the asylum procedure (declaration made at the police unit), 
• registration at the reception centre, 
• procedure leading to the first-instance decision made by the Migration Office, 
• first-instance decision, 
• (final) decision issued by the appeal court. 
 
 
3.6.1.1   Entry into the asylum procedure 
 
All illegal aliens, who were caught in the Bratislava region by police and expressed their 
intention to apply for asylum, were transferred to Jarovce border-control department - a 
special border-control department, where an Asylum Group was located.594 Since in the 

                                                 
591 In 2003, there was an improvement in this adverse situation through the activity of chief border 
plenipotentiaries of Slovakia and Ukraine. Nevertheless, it was still not running on the desired level. For 
example, in the year 2002 a total of 2,391 illegal migrants (749 asylum applications) arrived in the territory of 
the Slovak Republic from Ukraine; the number increased in 2003 to 5,468 illegal migrants (3,906 asylum 
applications). See Assessment of the Slovak Asylum System - Final Report, 11.    
592 Art. 10 of the ’Dublin II’ Regulation deals with irregular crossings of the borders of Member States by 
asylum seekers.  
593 Dublin II, Art. 13. 
594 This special border-control department covered 12 kilometres of the common border with Austria. 
Jarovce border-control department has been closed after the recommendation of a Task Force which have 
noticed treatments not in line with the respect of basic human rights. The Aliens and Border Police has 
opened three new centres for registration (in Opatovská Nová Ves, Liptovské Vlachy and Adamov) in order 
to expedite the process of transferring the asylum cases to the Migration Office.  
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fictitious case the person crossed the borders illegally, but applied for asylum, he was 
located in this facility. 
 
Following the reception of the applicant, the asylum procedure began. Before being 
transferred to a reception centre for asylum applicants, he was fingerprinted and 
photographed and an interview was also carried out in the border-control department.595 
A form of declaration of his intention to apply for asylum was filled out,596 as well as a 
Protocol on explanation, where he explained why, how and when he entered the territory 
and the reasons for his application. He was then issued with a temporary ID card valid 
for three days and a train ticket to the place, where the reception centre is located.597     
 
The described border-control department is not suitable to accommodate persons for longer than 
several hours. This is because of the inappropriate accommodation conditions for the asylum 
seekers, lack of warm meals, as well as the inadequate hygienic and sanitary conditions of the 
facility. In spite of the state of the facility, the registration procedure and the detention itself last 
too long.598 It should be noted that in 2004 two special border-control departments, where asylum 
seekers used to be located (including the above-mentioned department in Jarovce), were closed. 
The reason was that their standards did not meet the EU criteria. However, a new refugee centre 
was opened in central Slovakia, what helped to increase the capacity for receiving asylum 
seekers.599     
   
The asylum applicant was registered with the assistance of an interpreter.  
 
Caused by a lack of interpreters, who should be present during the registration procedure, the 
procedures are often prolonged. This still happens in practice, as witnessed by the working group 
preparing the Assessment of the Asylum System in the Slovak Republic – Final Report. At the 
time of their visit, for example, a police officer on duty registered one Palestinian without the 
presence of an interpreter.600 However, there is a reference to the right of an asylum applicant to 
have an interpreter, if he/she does not have command of the Slovak language, in Article 18 of the 
480/2002 Asylum Law. Article 4(2) states that prior to filling in the questionnaire the authorised 
employee shall instruct the applicant of his/her rights and obligations during the asylum procedure 
and also of the possibility of having a legal representative.  
 
Another problem causing delays could also be that the technical equipment of the office was 
bellow standards. If the only computer available stopped working, no new data could be 
registered. All these factors could result in delaying the process beyond the prescribed 48 hours 
time limit.601 Since a great deal of the whole procedure regarding the aliens applying for asylum 
took place in the special border control department, this did not help to speed-up the registration 
procedure, just on the contrary.  
 
 
 
 
 

                                                 
595 The Aliens and Border Police is responsible for taking fingerprints of asylum applicants. Through its 
database the data enter the Eurodac database. An Institute of Criminalistics and Expert Examinations of the 
Police Force administers the Eurodac system in Slovakia.       
596 See Annex 1 to 480/2002 Asylum Law – Alien’s Statement.   
597 In some cases, usually in cases of large groups of asylum applicants, these are escorted to the reception 
centre by the police. 
598 Assessment of the Asylum System in Slovakia - Final Report, 13-14, 26-28. 
599 Source: Notes from a press conference of the UNHCR BO, Bratislava, 25 January 2005.  
600 Supra 598, 27. 
601 Ibid. 
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3.6.1.2   Registration at the reception centre  
 
In the fictitious case the asylum applicant was sent further to a reception centre in 
Adamov (located nearby the border with the Czech Republic).602  
 
Asylum applicants are sent to Adamov after being detained by the police or express their 
intention to apply for asylum in Slovakia at the Aliens and Border Police. The asylum applicant is 
permitted to enter the reception centre on the basis of his temporary ID card, issued by the police 
for the purpose of transfer to the centre.  
 
At 6 a.m. the reception officers undertook the ‘counting’, in order to ascertain who and 
how many asylum applicants came to the camp since the previous day. 
 
This information is needed for procedural purposes, but also for ordering meals. It is then 
recorded into the registration system called “Utečenec”603 (meaning “refugee” in Slovak) by a 
reception officer. The system is connected on-line with the Migration Office Directorate and with 
the Procedural Department of the Migration Office, both located in the capital Bratislava.       
 
Regarding the accommodation in the refugee-reception centre in Adamov, there is a newly 
renovated building with 23 rooms available for the applicants. There are also metal cabins located 
in the reception centre, aimed for situations of emergency influx. Nevertheless, they are used for 
accommodating the ‘regular’ asylum applicants.  
 
Being newly arrived, the asylum applicant was registered. First, he had to hand over to 
the reception officer his temporary ID card. The officer then filled in the registration card 
in the electronic version, containing personal data (name, surname, date of birth, place, 
nationality, etc.) and photograph (no fingerprints) of the applicant.604 Following that, the 
reception officer provided the asylum applicant with the Instructions on Rights and 
Obligations of Asylum Applicant in the Asylum Procedure.605 The asylum applicant kept 
the original of the instructions and a copy in Slovak language signed by him was sent to 
the Migration Office and filed. He was also instructed of the possibility of having a legal 
representative.606

 

                                                 
602 The objective of the reception centres (currently six in total in Slovakia) is to receive new asylum 
applicants for the period of quarantine, which lasts usually 30 days. Then the asylum applicants are 
transferred to accommodation centres, located close to the borders with Austria and the Czech Republic. 
Two new centres were opened: in 2003 in Opatovská Nová Ves (with capacity 150) and in 2004 in Liptovské 
Vlachy (capacity 200), in the central region of Slovakia.  In 2006 a new centre is expected to be opened near 
the border with Ukraine, what might help to decrease the problem of the “disappearing” asylum applicants 
(in 2004, 90% of cases were terminated for this reason).   
603 Registration in the system “Utečenec” records those, who arrived to the reception centre with the 
temporary ID card and passed the registration procedure, conducted by a reception officer. The registration 
also records those, who did not arrive to the reception centre, but expressed their intention to apply for 
asylum at the Aliens Police Department, were registered there as asylum applicants and were sent (or 
transported) to the reception centre, regardless to whether they arrived to the centre or not.        
604 The information gathered by the police is not handed over to the Migration Office and therefore the 
Migration Office has to create its own registration database. The criticism of a too much decentralised 
asylum procedure is grounded on the fact that the time, which the asylum seekers spend in the asylum 
facility, is unnecessarily long. Especially the registration-related procedures could be centralised into one 
place.       
605 This document was developed by the Migration Office in March 2003 and is available in 13 languages.   
606 See 480/2002 Asylum Law, Art. 4(2).  
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After this procedure, the reception officer filled out with the asylum applicant the 
Questionnaire containing 42 questions;607 these relate to his personal data, country of 
origin, route to Slovakia, circumstances of the transportation from the country of origin to 
the country of destination, reasons for leaving the country of origin, persecution and 
reasons for preventing the asylum applicant to return to his country.  
 
In case of language barrier, all procedures relating to the instructions and the questionnaire wait 
for a decision-maker, coming from the Migration Office with an interpreter.  
 
In this case, the asylum applicant required an interpreter; therefore the procedure was 
interrupted until the arrival of a decision-maker of the Migration Office, accompanied by 
an interpreter.  
 
 
3.6.1.3   Procedure leading to a first-instance decision  
 
Once the reception officer registered the asylum applicant, who signed the instructions 
on rights and obligations and filled in the questionnaire, he completed the file, which was 
then prepared for the decision-maker, who also interviewed the asylum applicant.  
 
In practice, an employee from the Procedural department comes to the reception centre, receives 
all files and takes them back to the Migration Office in Bratislava.608  
 
Since the asylum seeker was in the quarantine period, he was not invited to the 
Migration Office in Bratislava for an interview. 
 
Most of the asylum applicants (between 50 to 90%, depending on the reception centre) disappear 
from the asylum facility prior to the invitation for an interview and before the end of the quarantine 
period. Therefore it is not always possible to fill in the questionnaire.609  
  
If the decision-maker comes to the conclusion that an asylum application can be processed under 
the accelerated procedure (where there is an indication to a manifestly unfounded case) he/she 
requests the Migration Office in Bratislava to send back the applicant’s file. Each case rejected in 
the reception centre has to be sent to the Migration Office Directorate in Bratislava for signature 
and then back to the reception centre.610    
 
At the end a record of the interview is printed and read by the interpreter to the asylum applicant. 
In case the asylum applicant has additional remarks or proposals, the decision-maker is obliged 
to add them into the record. Then the applicant signs this record of interview in the presence of 
the interpreter.  

                                                 
607 See Annex 2 to 480/2002 Asylum Law – Specimen of the Questionnaire of the asylum seeker, as 
amended by the 1/2005 Law. 
608 Regarding the communication between the Alien Police and the Migration Office, the Alien Police faxes 
within 24 hours the information on asylum applicants arriving to the reception centre, but the file on each 
individual applicant (Declaration, Record of Interview prepared by the police) arrives to the Migration Office 
several days later (sometimes with a delay of 2-3 weeks). In case of large groups, the police fax within 24 
hours only the names of asylum applicants. The Migration Office does not start to interview asylum applicant 
before it receives the file. See supra 583, 30-31.    
609 Interestingly, five of the six refugee reception centres in Slovakia are less than 20 km from the Austrian, 
Hungarian or Czech borders. Regarding the other one, it is located approximately 40 km from the Ukrainian 
border. A new centre was opened in the central Slovakia in 2004.    
610 In accordance with the Instruction of the Minister of Interior No. 4/2003, the Director of the Migration 
Office is authorised to sign all decisions made in the asylum procedure.   
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3.6.1.4   First-instance decision 
 
After all necessary information was gathered in the asylum applicant’s file, the decision-
maker began to draft the first instance decision.611 The draft was then submitted to the 
Director of the Procedural department, who forwarded it to the Director of the Migration 
Office for final approval and signature.612 After the signing of the decision by the Director 
of the Migration Office, the file was returned to the administrative staff of the Procedural 
department, who prepared a sufficient number of copies and delivered the decision to 
the applicant, his legal representative, the refugee centre and the UNHCR in accordance 
with the instructions prepared by the decision-maker at the time of the drafting of the 
decision. Then the file returned to the responsible decision-maker, who was waiting 
whether an appeal would be lodged.  
 
If the Migration Office grants asylum to the applicant, the file is submitted to the Procedural 
Department and Department of Integration and Migration of the Migration Office for further 
process.  
 
As regards the fictitious case, the asylum seeker’s application was rejected on the basis 
that it was not proven that he had been persecuted in his country of origin, although he 
obviously received a less favourable treatment in that country due to his public views on 
the lacking respect for human rights by the state authorities.  
 
It is important to distinguish between ‘discrimination’ and ‘persecution’. According to the UNHCR 
Handbook on procedures and criteria for determining refugee status, differences in the treatment 
of various groups do indeed exist to a greater or lesser extent in many societies. Persons who 
receive less favourable treatment as a result of such differences are not necessarily victims of 
persecution. It is only in certain circumstances that discrimination will amount to persecution. This 
would be so if measures of discrimination lead to consequences of a substantially prejudicial 
nature for the person concerned, e.g. serious restrictions on his/her right to earn his livelihood, 
his/her right to practise his/her religion, or his/her access to normally available educational 
facilities.613  
 
“Nevertheless, discriminatory measures may give rise to a reasonable fear of persecution if they 
produce, in mind of the person concerned, a feeling of apprehension and insecurity as regards 
his/her future existence. Whether or not such measures of discrimination in themselves amount to 
persecution must be determined in the light of all the circumstances. A claim to fear of 
persecution will of course be stronger where a person has been the victim of a number of 
discriminatory measures of this type and where there is thus a cumulative element involved. 
In addition, an applicant may have been subjected to various measures not in themselves 
amounting to persecution (e.g. discrimination in different forms), in some cases combined with 
other adverse factors (e.g. general atmosphere of insecurity in the country of origin). In such 
situations, the various elements involved may, if taken together, produce an effect on the mind of 
the applicant that can reasonably justify a claim to well-founded fear of persecution on 
“cumulative grounds”. Needless to say, it is not possible to lay down a general rule as to what 

                                                 
611 A decision-maker with a short working experience prepares together with the supervising senior decision-
maker a draft of the decision and other junior decision-makers prepare the draft decisions themselves and 
send it for approval to the supervising senior decision-makers.    
612 In practice the draft decision goes through four internal steps before the first-instance decision is issued.  
613 UNHCR Handbook, 14-15.  
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cumulative reasons can give rise to a valid claim to refugee status. This depends on all the 
circumstances.”614    
 
The first-instance decision was based on the grounds that he was discriminated, but not 
persecuted, even though that the discriminatory measures against him had been on the 
rise since they first started two years ago.  
 
The controversy is that despite receiving the highest number of asylum seekers in Central Europe 
(and in 2004 more applications than e.g. the Netherlands, Norway or Spain), the number of 
positive decisions issued (the acceptance rate) is only something about 2 percent (1.14% in 
2004) of the number of applicants and the number of decisions on merit of the case, which is one 
of the lowest in the world.  This percentage covers the cases decided on the merit; thus this 
remarkably low percentage does not include the high number of cases terminated before the final 
decision could be issued (11,684 cases in 2004), brought by the fact that the asylum seekers flee 
before the refugee status determination procedure is finished. 615

 
 
3.6.1.5   Appeal against a first-instance decision  
 
As a result of the rejection of his case, the asylum applicant appealed against the first-
instance decision directly to the Regional Court in Bratislava (the appeal court).616  
 
The Migration office received the information about the case lodged after the appeal 
court requested the file of the rejected asylum applicant.  
 
In practice this can take several weeks or even months after the date the first-instance decision 
was issued. Should the appeal be lodged, the Procedural Department of the Migration Office 
sends the file via the Organisational and Legal Department to the appeal court. This department 
is then responsible for the legal representation of the Migration Office before this court.617  
 
The appeal court may either confirm the first negative decision or it may cancel it and return to 
the Migration Office for further proceedings together with legally binding instructions. The appeal 
court cannot change the first-instance negative decision and grant asylum.     
 
The asylum agenda at the two Regional Courts is quite new, introduced by the 480/2002 Asylum 
Law. At the moment there are in total eight practicing asylum judges in Slovakia (four at the 
Regional Court in Bratislava and four at the Regional Court in Košice). The asylum agenda is 
additional to their previous court agenda, usually civil law agenda. The competence of the appeal 
court is established according to the asylum reception centre where the asylum applicant 
(plaintiff) has been placed.  
 
The judge decides the asylum cases as a single judge, although the Regional Courts otherwise 
decide in senates. However, it has to be borne in mind that for asylum cases, the Regional Court 
is a first instance court. 
 
The asylum judge may either confirm the decision made by the Migration Office or cancel it. 
He/she cannot, however, grant asylum to the applicant, although in asylum cases the Court has 
also probative competence (it provides evidence). In cases where the Court confirms the decision 
                                                 
614 Ibid., par. 53, 55. 
615 Assessment of the Asylum System in Slovakia - Final Report, 25; information from UNHCR BO, 
Bratislava and the statistics of the Migration Office.   
616 Depending on the location of the asylum facility, where the asylum applicant was placed at the time of the 
decision, he/she can appeal to the Regional Court in Bratislava or in Košice.   
617 Based on an interview with an asylum judge of the Bratislava Regional Court, on 7 September 2004.  
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of the Migration Office, there is still a further possibility to appeal. Nevertheless, it depends on the 
Regional Court judge’s decision whether such appeal to the higher instance (the Supreme Court) 
is approved.618 The Supreme Court’s composition, when deciding asylum cases, is in 
administrative senates, since there are no specialised asylum senates within the Supreme Court. 
 
Regarding the appeal procedure at the Regional Court, the parties present are: 
- asylum applicant, 
- interpreter of the asylum applicant, 
- a lawyer or an NGO, representing the asylum applicant (not obligatory)  
- representative of the Migration Office, 
- UNHCR representative (not obligatory; present in special cases).619 
 
Appeal (whether at the Regional Court or at the Supreme Court) has a suspensive effect (except 
when an asylum application was refused as inadmissible, because other State is responsible to 
examine the application; or during the time when the applicant is placed in a reception centre in 
the transit area of an international airport). It means that the asylum applicant cannot be sent 
back to his country of origin or to a country of transit, before his case is finally decided. 
 
The most common reason for the appeals, as follows from the applicants’ evidence, is the 
insufficient investigation of their case, especially as far as the principle of the country of origin is 
concerned.620 The interviewed judge also sees a problem in the approach taken by the Migration 
Office. For example, where the ‘economic motive’ appears (in some cases only a slight indication 
to an economic reason for migration in the applicant’s part, in addition to other reasons worthy of 
consideration), the applicant is usually not granted asylum. At the same time, however, the 
international law is not always fully taken into account (e.g. Articles 3 and 8 of the ECHR). The 
practical problem seems to be, that the decisions made by the Migration Office are usually strictly 
based on the Asylum Law (especially Article 47(1)),621 but often disregard the international law 
instruments, binding for Slovakia, as well as Article 20(3) of the Asylum Law. Article 20(3) states, 
that in case the Ministry (i.e. in practice the Migration Office) rejects an application as manifestly 
unfounded or it decides not to grant asylum or to withdraw asylum, it shall state in the terms of 
the decision whether the ban on expulsion or refoulement under Article 47 applies.   
   
The high expectations that the introduction of the independent second instance (Regional Appeal 
Courts in Bratislava and Košice since January 2003) could improve dramatically the system have 
not materialised. In total the regional Courts in Bratislava and Košice have decided 250 appeals, 
64 were confirmed, 23 were cancelled (29%), but these rejections of the first-instance decisions 
have not had effect on the recognition rate, due to the lack of decision on the merit by the 
judges.622      
 
The UNHCR plays a very important role in the asylum system in Slovakia, including its formative 
role (e.g. organising seminars for judges), as well as a role of a guarantor of fulfilling the 1951 
Geneva Convention in practice.  
 

                                                 
618 Art. 250j (4) of the Civil Procedure Code states that a provision on the basis of which a decision of an 
administrative authority was cancelled shall be mentioned in the court decision. Whether an appeal is 
admissible depends on the statement laid down in the court decision.          
619 In principle, the same applies for the hearings concerning asylum cases at the Supreme Court. 
620 On the basis of the Instruction of the Minister of Interior No. 40/2001 of 15 July 2001 a specialised 
Department of documentation and external co-operation was established within the Migration Office. 
Besides the main objective of this Department (the gathering and processing of information on countries of 
origin), it also facilitates translations of expert documents, agenda relating to the business trips abroad, as 
well as multilateral and bi-lateral co-operation and library services.      
621 Prohibition of expulsion and refoulement.  
622 Once a judge of the Regional Court decides an asylum case, he/she has usually no further information 
about the ‘destiny’ of the asylum applicant concerned. Based on an interview with an asylum judge of the 
Bratislava Regional Court, on 7 September 2004, and on information from the UNHCR BO, Bratislava.   
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Regarding the accession of Slovakia to the European Union, the acquis communautaire shall be 
applied by national judges at the national courts. In asylum matters Article 68 TEC applies, which 
limits the jurisdiction of the European Court of Justice.623 In the case of Slovakia, the application 
of the aforementioned Article will be very interesting: 
 
As explained above, not every appeal rejected by the Regional Court can be further appealed to 
the Supreme Court. Therefore, at least in theory, the Supreme Court and also the Regional 
Courts could be considered as courts of final instance (depending on the case) and thus should 
be entitled to refer a preliminary question to the Court of Justice in Luxembourg. 
 
Although the system of the court appeals in asylum matters is rather new, the practice has 
already pointed out several shortcomings. There is an intention to draft a reform of the appeal 
procedure. The following concepts have been considered in this respect: 
 

1. The complaint would be decided by a senate of three judges (instead of a single judge) at 
the two Regional Courts. There would also be a possibility to submit a request for 
cassation towards the court decision. Then the Supreme Court would decide. 

 
2. Other possibility would be to establish a specialised tribunal dealing with asylum matters. 

 
Part of this reform could also be the introduction of ‘ex officio’ appointed lawyers for the asylum 
applicants. At present, there is no compulsory legal representation of the asylum applicants by a 
lawyer. In practice the UNHCR office is always informed about each court procedure on asylum 
matters. An NGO may be addressed in order to represent an asylum seeker (usually the Slovak 
Humanitarian Council or the Slovak Helsinki Committee). The NGOs also assist with searching 
information about the countries of origin.  
 
The following changes have been drafted in order to simplify and accelerate the asylum 
procedure in Slovakia: 
 

- Formalisation of the procedure, meaning there would be a special judicial procedure 
applied exclusively in asylum cases. The Court would not anymore have to prove the 
motives of the asylum seeker, but it would only deal with the legality of the Migration 
Office’s decisions from the aspect of following the procedural due process, interpretation 
and the jurisprudence. 

 
- In cases of the Migration Office being wrong in its decision (e.g. cases of insufficient 

verification of facts, insufficient reasoning of the decision, confusion when interpreting the 
law), the decision of the Migration Office would be cancelled and returned back for a new 
procedure. 

 
- In cases when the Migration Office would establish the facts correctly, but the decision 

itself would not be correct (e.g. drawing an incorrect legal opinion), a possibility should 
exist that the court would have the right to decide on granting asylum. This approach 
would speed up the whole procedure and would be also more economical. 

 
- As regards the Supreme Court, this should deal only with legal questions. The intention is 

that the Supreme Court would decide without any hearing; its decision would be based 
only on the grounds provided by the Migration Office and the Regional Court.624           

      
          
Coming back to the fictitious case, an appointed judge from the Bratislava Regional 
Court heard the case; based on the evidence gathered by the Court the judge decided 
                                                 
623 On the application of Article 68 TEC see chapter 1, 1.10.3.  
624 Based on an interview with an asylum judge of the Bratislava Regional Court, on 7 September 2004. 
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that the discriminatory measures applied against the asylum applicant were cumulative 
in nature and due to all the circumstances the fear of persecution was well founded. 
Since this is one of the grounds on which asylum should be granted, the judge sent the 
case back to the Migration Office for reconsideration, together with a legally binding 
opinion (meaning that the Migration Office has to take it into consideration when revising 
the case, however it can once again reject to grant asylum status to the applicant).  
 
The fictitious case constructed on the basis of the information provided by persons 
directly involved in the asylum process in Slovakia, was intended to bring into focus the 
asylum procedure and interaction between the different institutions forming the Slovak 
Asylum System. An evaluation of this System follows, taking the Tampere goals as the 
measuring criteria.          
 
 
3.7   Conclusions 
 
To be able to evaluate the asylum system in Slovakia, two areas were considered: the 
Slovak legislation on asylum and its implementation in practice. Regarding the 
legislation, the Tampere Conclusions encouraged a full and immediate implementation 
of the Treaty of Amsterdam on the basis of the Vienna Action Plan and also called for 
the development of a common EU policy that would include asylum.625 Given that the 
Treaty of Amsterdam introduced asylum issues in the supranational (first) pillar, the 
national legislation of the Member States had to be brought in line with the EU acquis on 
asylum. In Slovakia, this happened before its accession to the EU.626 Taking all of this 
into consideration, it can be said that the spirit of most of the Slovak asylum legislation 
accords with Tampere goals.     
 
Concerning the implementation of the Slovak asylum legislation, some drawbacks would 
come across if compared with the goals set in Tampere: 
 
• Paragraph 4 of the Tampere Presidency Conclusions stipulated that the aim is an 

open and secure European Union, fully committed to the obligations of the Geneva 
Refugee Convention and other relevant human rights instruments.627  

 
• Paragraph 13 of the Tampere Presidency Conclusions expressed the importance the 

Union and the Member States attach to the absolute respect of the right to seek 
asylum. It has agreed to work towards establishing a Common European Asylum 
System based on the full and inclusive application of the Geneva Convention, thus 
ensuring that nobody is sent back to persecution, i.e. maintaining the principle of 
non-refoulement. 

 
• Paragraph 14 of the Tampere Presidency Conclusions provided that this System 

should include, in the short term, common standards for a fair and efficient asylum 
procedure,…and the approximation of rules on the recognition and content of the 
refugee status.   

                                                 
625 Tampere, par. 9-10. 
626 The bringing in line of the Slovak national legislation on asylum with the EU asylum acquis has been 
completed.    
627 For example the ECHR. Slovakia signed the ECHR on 21 February 1991 and ratified it on 18 March 
1992; for Slovakia the ECHR entered into force on 1 January 1993.    

 144



 
Although Slovakia as a new EU Member State has been committed, pursuant to the 
Tampere Conclusions, to co-operate on the strengthening of the external borders of the 
Union (especially its common borders with Ukraine), this obligation should not go against 
its commitment to the absolute respect of the right to seek asylum.628 The term “absolute 
respect” used in the Tampere Presidency Conclusions logically presupposes the 
intention to reaffirm the importance of the right to seek asylum; therefore, it can be 
understood that this right should not be considered less important than strengthening the 
external borders. Nevertheless, the only express reference to the then candidate 
countries (including Slovakia) in the Tampere Conclusions was done in paragraph 25: 
“The candidate countries must accept in full the Schengen acquis and further measures 
building upon it. The European Council stresses the importance of the effective control 
of the Union’s future external borders by specialised trained professionals.”629  
 
Paragraph 25 of the Tampere Conclusions should be in line with both paragraphs 4 and 
13, which means that the border police should be trained to identify and deal 
professionally with asylum applicants. In the case of Slovakia this should mean to 
strengthen, stabilise and improve the quality of staffing of basic units of the border police 
with policemen who are involved in the first contact with aliens seeking asylum; these 
policemen should be remunerated correspondingly and their working conditions and 
working environment should also improve.   
 
The asylum-determination procedure starts upon applicant’s statement to seek asylum630 
and ends with the issuing of the final decision to grant or to reject the asylum claim.631 
Tampere aims for a Common European Asylum System, which is fair and efficient in its 
procedure, meets at least minimum conditions for the reception of asylum seekers and 
also has rules on the recognition and content of the refugee status that are comparable 
between the Member States.      
 
Slovakia has one of the lowest positive decision rates on granted asylum in the world 
(1.14% in 2004;15 applicants were granted asylum out of 11,391 lodged asylum 
applications).632 This low percentage is even more surprising when compared for 
example to Hungary, a country that has very similar geographical conditions, but held a 
positive decision rate of 15%.633  The two main causes of the low positive decision rate 
in Slovakia seem to be that:   

 

                                                 
628 The elimination of the illegal migration, often linked to the misusing of the asylum procedures, has been 
treated, for instance, in the amendment to the 48/2002 Law on Aliens (No. 606/2003), which imposed stricter 
criteria for the entry and stay of aliens in the territory of the Slovak Republic; on the other hand it relaxes the 
criteria applied to the stay of EU citizens. The amended legislation reflects also the need for protection 
against international terrorism and illegal migration from crisis states. Furthermore, the Slovak Parliament 
approved the Act on the Protection of State Border No. 477/2003.  
629 Cf. Protocol integrating the Schengen acquis into the framework of the European Union, Art. 8.   
630 480/2002 Asylum Law, Art. 3.   
631 Id., Art. 20.  
632 Assessment of the Asylum System in Slovakia - Final Report, 25; see also statistics of the Migration 
Office for year 2004.  
633 UNHCR, Population and Geographic Data Section Geneva: Trends in Refugee Status Determination (1 
January – 30 June 2004), Asylum Applications, Refugee Status Determination and Pending Cases in 81, 
mostly developing, Countries, 20 September 2004; available at: http://www.unhcr.ch/statistics.     
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1. a high percentage of asylum applicants flee the asylum reception centres before 
the final decision on their cases is made, what causes the high number of 
terminated cases; 

 
2. many of the asylum claims are considered manifestly unfounded or inadmissible.   

 
Regarding the high percentage of asylum applicants that run away from the asylum 
reception centres, one cannot exclude as probable reasons for this problem unsuitable 
conditions for reception, lengthy procedures, and possible a priori knowledge hold by the 
asylum seekers of the high number of not granted asylum status in Slovakia. Taking into 
consideration the application of the ‘Dublin II’ Regulation in Slovakia, a rejection of an 
asylum claim lodged in Slovakia would mean a rejection of his/her application lodged in 
other Member States based on the same grounds. The application of the ‘Dublin II’ 
Regulation in Slovakia brings about some concerns regarding the existing limited 
reception capacity of asylum seekers and a possible collapse of the system with 
repercussions on the length of the procedures.634  
 
In reference to the number of asylum claims considered as manifestly unfounded or 
inadmissible, the 480/2002 Asylum Law provides three grounds for the rejection of an 
application for asylum (as inadmissible, as manifestly unfounded and denial of asylum). 
It can be presumed that most of the rejected applications by the Migration Office are 
classified as manifestly unfounded or inadmissible, since the denial of asylum is made 
only when there is grounded suspicion that the applicant has committed crime against 
peace, war crime or crime against humanity under international instruments, serious 
non-political crime outside Slovakia prior to applying for asylum or is guilty of acts, which 
are in contradiction to the objectives and principles of the United Nations.635  
 
Another issue worth noting in the implementation of the Slovak asylum law regards the 
principle of non-refoulement, markedly emphasised in the Tampere Conclusions, in 
reference to the full and inclusive application of the 1951 Geneva Convention. Based on 
the interviews it transpires that the above-mentioned principle might in practice not be 
emphasised as it should be, even though the 480/2002 Asylum Law upholds it and 
requires the Ministry to state in the terms of a decision to reject an application for 
asylum, whether the ban on expulsion or refoulement applies.636       
 
The previously mentioned issues seem not to comply entirely with the spirit of Tampere 
regarding an asylum system which is fair and efficient in its procedure, meets the 
minimum conditions for reception of asylum seekers and also has rules on the 
recognition and content of the refugee status that are approximated between the 
Member States. The fact that the Slovak Republic recognises fewer refugees than any 
other country in Europe casts doubts on the fairness of the asylum system.637  
  
The process of implementation of the asylum legislation in practice proved to be one of 
the biggest challenges for the Slovak asylum system. That is why an extensive training 

                                                 
634 Based on an interview at the UNHCR BO, Bratislava on 2 September 2004.   
635 Cf. 480/2002 Asylum Law, Art. 13(1). 
636 Id, Art. 20(3).   
637 The differences between refugee recognition rates are particularly striking when Slovakia’s recognition 
rate for Chechens was 0%, compared for example to Austria’s rate of 96%, Hungary’s  75%, Germany’s 
16%, Poland’s 11%, Spain’s 36%, the Czech Republic’s 5%. Based on information gathered during an 
interview at the UNHCR BO, Bratislava on 2 September 2004. 
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of the officers as well as asylum judges has been necessary. One way how to expedite 
the whole procedure is to employ more decision-makers, who would be able, in the 
shortest possible time, to assess and determine actual asylum seekers and separate 
them from those aliens who are manifestly abusing the asylum system.  
 
Without properly trained staff there is just a small chance for a successful 
implementation of the laws. The quality and the pace of the implementation process is 
thus very much dependent on the level of adequately trained staff of the Border and 
Aliens Police, the Migration Office as well as the judges competent in the judicial review 
of the asylum cases. Likewise, the way how the asylum rules are applied in practice is 
decisive for a proper functioning of the Common European Asylum System, as laid down 
in the Tampere Presidency Conclusions. 
 
In addition, regarding the ‘Dublin II’ mechanism and its impact on the national asylum 
system, it did not prove to be particularly effective. Only in 316 cases the asylum 
applicants were returned to the territory of the Slovak Republic out of 1,900 cases 
accepted by the Slovak authorities on the requests of other EU countries (mainly Austria, 
175; Germany, 89; and the UK, 23). Most of these applicants in fact absconded while 
pending the procedure in another EU country. The fact that only 1,900 out of 11,400 
cases registered in Slovakia had been intercepted in other EU Member States suggests 
that many applicants have remained illegally and undetected in other EU countries.638   
 
The previous example demonstrates the strong interrelation between the Common 
European Asylum System and the national asylum systems. Bearing this relation in 
mind, current limitations of the Slovak asylum system should be addressed by the EU. 
The need to avoid a malfunction of a national asylum system with its repercussions on 
the entire Common European Asylum System should help to motivate Member States to 
adopt an effective burden-sharing mechanism; and to find effective schemes in which 
the Member States with more developed asylum systems, registering a decrease in 
applications, could provide human and technical resources to the relatively new asylum 
systems in the new Member States located on the external border and affected by an 
increased number of applications. 
 
The interviews carried out in Slovakia showed how the national authorities involved in 
the implementation of the asylum legislation have faced the challenges brought about by 
Slovakia’s preparation for membership and its actual membership in the European 
Union. Despite the current shortcomings in the implementation of the EU-harmonised 
Slovak asylum legislation, the future of the asylum system in Slovakia ought to improve 
with the further integration of the Common European Asylum System. By the 
standardisation of the national asylum systems of the Member States, the differences in 
the implementation of their laws should be more noticeable and by this the shortcomings 
of the implementation might strike more, be criticised and should improve.  
 
The evaluation of the current state of affairs of the Common European Asylum System 
as a whole is an ambitious task, going beyond the scope of this research. Nevertheless, 
by analysing the situation in Slovakia - one of the EU Member States and therefore part 
of this System that faces the practical difficulties under specific circumstances (new 
Member State, geographical location, considerable increase of asylum applications), it is 
hoped that the overview of the implementation and difficulties arisen in this respect could 
                                                 
638 Based on information from the UNHCR BO, Bratislava, May 2005. 
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highlight the difficulties and produce means of achieving a proper implementation of the 
Common European Asylum System in practice.      
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Chapter 4 
 

The Future of the EU Asylum Policy 
 
 

4.1   Introduction 
 
Besides the Common European Asylum System, the partnership with countries of origin, 
fair treatment of third-country nationals, and the management of migration flows form the 
Common EU Asylum (and Migration) Policy.639 Taking this into consideration the 
Common European Asylum Policy could be seen as bi-dimensional:  
 
The internal dimension of the Common European Asylum Policy can be delimited by the 
actions undertaken by the Union and/or the Member States as from the moment of 
reaching their borders by asylum seekers. The internal dimension should comprise all 
initiatives directed towards the reception of the asylum applicants, managing the asylum 
determination process, as well as the integration of recognised refugees and persons 
granted other forms of protection (subsidiary protection). The internal dimension could 
be interpreted as embracing the relations and the procedures taking place between the 
Member States themselves and between the Member States and the persons in need of 
international protection.    
 
The external dimension of the Common European Asylum Policy can be delimited by 
several aspects concerning the EU relations with non-EU countries (third countries), as: 
pre-frontier actions undertaken by the EU, humanitarian aid for third countries, visa 
policy insofar it influences the asylum seekers’ entry to the EU, as well as readmission of 
unsuccessful asylum applicants (based on the readmission agreements concluded 
between the Community and third countries).640 These two dimensions are present in 
most of the policy instruments related to the issue of asylum in the EU. 
 
In the previous chapters the focus was on the legislative developments in the area of the 
Common European Asylum System, which took place since 1 May 1999 (with the entry 
into force of the Treaty of Amsterdam); followed by an example of their implementation 
in practice in one of the new EU Member States. The legislation and its implementation 
were evaluated according to the Tampere Conclusions – a policy document chosen as a 
“measuring instrument” for this research, in order to assess the developments and the 
current state of affairs of the EU asylum legislation.  
 
The main purpose of this chapter is to describe and analyse a selection of policy 
instruments that followed the Presidency Conclusion of Tampere, so as to assess the 
continuity of the policy direction and to better understand the evolution of the policy 
leading to the adoption of the Hague Programme; and also to observe the future 
perspectives. The policy instruments were selected based on their relevance to the 
current developments in the field of asylum. 
 
The general policy documents, selected for this research study, consist of 
Communications from the Commission to the Council and the European Parliament, 

                                                 
639 Tampere, section A. (A Common EU Asylum and Migration Policy).   
640 On the external dimension see e.g. Boswell, C.: The ‘external dimension’ of EU immigration and asylum 
policy, in International Affairs 79, 3, 2003, 619-638.    
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Justice and Home Affairs (JHA) Council Conclusions and European Council Presidency 
Conclusions, as far as they regard asylum.  
 
 
4.2   Communications of the Commission 
             
Communications from the Commission addressed to the Council and to the European 
Parliament, together with the Conclusions from the (European) Council meetings are 
policy documents, which are not legally binding. The Communications analyse the 
approach that the European Union should take on certain issues and express policy 
objectives of the Union in the given policy areas. The Communications are relatively 
detailed, especially as far as the future planning and the implementation of legal 
instruments are concerned.  
 
Selected Commission Communications on the subject of asylum were studied and 
observations on their content will be referred to in the following paragraphs. They have 
been chosen especially for being up-to-date and by this well reflecting the present 
direction of the Common European Asylum System. These Communications are: 
 
• Communication from the Commission to the Council and the European Parliament 

“Towards more accessible, equitable and managed asylum systems”;641 
 
• Communication from the Commission to the Council and the European Parliament 

“Area of Freedom, Security and Justice: Assessment of the Tampere programme 
and future orientations”;642  

 
• Communication from the Commission to the Council and the European Parliament 

“On the Managed Entry in the EU of Persons in Need of International Protection and 
the Enhancement of the Protection Capacity of the Regions of Origin – Improving 
Access to Durable Solutions”;643 

 
• Communication from the Commission to the Council and the European Parliament 

“A More Efficient Common European Asylum System: The Single Procedure as the 
Next Step”.644 

 
 
4.2.1   “Towards more accessible, equitable and managed asylum systems” 
 
Despite the continued relevance of the 1951 Geneva Convention and its 1967 New York 
Protocol, the UNHCR acknowledged that the Convention and the Protocol cannot 
address all the pressing issues pertaining to refugee protection in today’s changing 
world. For this reason it launched the “Convention Plus” process in order to include 
durable solutions for refugees in a more effective way and for the creation of mechanism 
to share the responsibility for admitting and protecting refugees. The Convention Plus 
process is being developed through generic multilateral agreements with States to tackle 
three priority challenges: the strategic use of resettlement as a tool of protection, a more 

                                                 
641 COM(2003) 315 final, 3.6.2003. 
642 COM(2004) 401 final, 2.6.2004. 
643 COM(2004) 410 final, 4.6.2004. 
644 COM(2004) 503 final, 15.7.2004. 
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effective targeting of development assistance to support durable solutions and the 
clarification of the responsibilities of States in the event of irregular secondary 
movements of refugees and asylum-seekers. 645  
 
In response to this initiative the United Kingdom drew a Paper describing an approach to 
the Convention Plus. On 27 March 2003, the UK Home Office published details of its 
proposals for a ‘new vision’ of refugee protection in “New international approaches to 
asylum processing and protection” (further referred to as the UK Paper or the Paper).646 
The proposals were presented to the EU informal Justice and Home Affairs Committee 
on 28 March where it was agreed that the UK and its partners would “produce a worked 
up set of proposals for the June European Council (in Thessaloniki), when heads of 
government have agreed to take this forward”.647    
 
The UK Paper identified four factors which all substantially undermine the credibility, 
integrity, efficiency of and the public support for the asylum system; not only in the EU, 
but also globally: 
 

-    (financial) support for refugees is badly distributed; 
- current asylum system requires those fleeing persecution to enter the EU illegally, 

using smugglers whereas the majority of refugees including probably the most 
vulnerable ones, stay in poorly resourced refugee camps in third countries; 

- majority of asylum seekers in the EU do not meet the criteria for refugee or 
subsidiary protection status; 

- those found not to be in need of international protection are not returned to their 
country of origin.648   

 
The UK proposals were presented in very broad terms, providing little detail. 
Nevertheless, it is clear that they have two main aspects: a development of transit 
processing centres (transit zones) along major transit routes into the EU, close to the EU 
borders; and the establishment of regional protection zones in refugee-producing 
regions and development of managed resettlement routes from source regions to 
Europe. Unsuccessful asylum applicants from transit processing centres may be 
returned to regional protection zones in their region of origin, if their country of origin 
remains unsafe.649 Managed resettlement schemes are central to the proposals, 
according to which EU Member States would accept a quota of recognised refugees for 
resettlement. Refugees accepted for resettlement would be brought from a regional 
protection zone or transit processing centre into an EU Member State and would be 
provided with support to rebuild their lives and integrate into the local community.650

 
The proposal for “regional protection areas (zones)” broadly involves establishing 
protection centres in states such as, for example, Turkey, Iran, Morocco or Somalia, for 
those in need of temporary protection, while the proposal concerning “transit processing 

                                                 
645 For more details concerning the “Convention Plus” and for an update as of 1 March 2005 further see 
http://www.unhcr.ch/convention-plus.  
646 The UK proposals on the zones of protection are available in ‘Press Releases’ at: 
www.homeoffice.gov.uk.   
647 Refugee Council Briefing, The UK government’s ‘new vision’ of refugee protection: a summary, May 
2003.     
648 Supra 641, 5.  
649 Supra 647.  
650 Ibid.  
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centres” involves creating processing centres on the edge of the EU where the asylum 
claims of those on the “safe” white list might be rapidly dealt with.651  
 
In reply to the invitation from the spring 2003 European Council652 to explore the ideas 
raised in the UK Paper and the UNHCR proposals concerning new approaches to 
effective international protection (“Agenda for Protection”,  “Convention Plus”) and within 
the framework of its Communication on the common asylum policy and the Agenda for 
protection,653 the Commission set out its views on the basic premises of and objectives 
for a possible new approach towards more accessible, equitable and managed asylum 
systems. The Communication “Towards more accessible, equitable and managed 
asylum systems” examined in more detail the structural shortages of the current 
international protection system and observed that there is a clear need to explore a new 
approach to complement the stage-by-stage approach adopted in Tampere.  
 
The Commission took the view that this new approach must be based on compliance 
with international legal obligations, in particular those arising from the 1951 Geneva 
Convention on Refugees, and on complementarity with the Common European Asylum 
System called for by the Tampere European Council. The Commission also believes that 
policy developments should be built upon the first phase of that System and be 
integrated into the second phase, thus paving the way for a “Tampere II” agenda.654 In 
addition, any new approach should be built upon a genuine burden-sharing system both 
within the EU and with host third countries, rather than shifting the burden to the third 
countries. Any new system should therefore be based upon full partnership with and 
between countries of origin, transit, first asylum and destination. 
 
The Communication recognised a number of legal, practical and financial obstacles to 
the implementation of such initiative. Concerning the idea of transit processing centres, 
the question was raised where such centres would be located: within or outside the 
European Union? The Communication raised concerns, for example, about the 
compatibility of the UK Paper with the EU legislation, national legislation of EU Member 
States, legislation of the envisaged countries hosting such centres or zones, and also its 
compatibility with the European Convention on Human Rights (ECHR). Furthermore, the 
Communication called for a clarification on which procedural rules (EU or national 
legislation) such centres or zones would be governed.655  The Communication also 
raised a question on the legality of transfer of persons who “have not transited through 
or otherwise stayed in” relevant zones or countries, recognising that this represents a 
significant departure from the ‘safe third country’ concept.656    
 
The Communication then sets out ten basic premises, which, it states, should underpin 
new approaches to asylum: 
                                                 
651 Fraser, U.: Not In My Back Yard: Reforming the Asylum System, available at: 
www.opendemocracy.net/debates/article6-28-1168jsp. See also Betts, A.: The political economy of extra-
territorial processing: separating ‘purchaser’ from ‘provider’ in asylum policy (New Issues in Refuge 
Research, Working Paper No. 91, UNHCR).   
652 Cf. Presidency Conclusions, Brussels European Council, 20 and 21 March 2003, par. 63. 
653 COM(2003) 152 final, 26.3.2003.  
654 Before adopting the Hague Programme in November 2004, the future agenda for the fields of justice and 
home affairs used to be referred to as the “Tampere II”, since it should build on the Tampere programme. 
On the Hague Programme further see chapter 4, 4.4.  
655 Supra 641, 6. 
656 Ibid.; see also UK/EU/UNHCR: Unlawful and Unworkable, Amnesty - International’s views on proposals 
for extra-territorial processing of asylum claims.   
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• full respect for international legal standards; 
• addressing the root causes of forced migration; 
• ensuring access to legal migration channels (in particular facilitation of legal entry of 

third-country nationals into the EU for employment and/or family reunification 
purposes); 

• combating illegal migration, whilst respecting humanitarian obligations; 
• genuine burden-sharing system both within the EU and with host third countries, as 

opposed to burden-shifting; 
• building upon existing policy objectives, including improving the quality of decisions 

as early as possible in national asylum systems (“frontloading”), consolidation of 
protection capacity in regions of origin, protected entry schemes and resettlement 
programmes; 

• complementarity, rather than substitution, with the Common European Asylum 
System, called for in Tampere; its integration in the second phase of that System and 
paving the way for a “Tampere-II” political agenda on asylum policies, based on the 
new Treaty; 

• no delay to present negotiations on directives for the Common European Asylum 
System; 

• being in line with and enforcing the UNHCR’s global initiatives (Agenda for Protection 
and Convention Plus); 

• possible financial consequences for the Community budget; need to respect the 
current financial perspective.657 

 
The Communication states that this new approach to asylum systems is based on three 
specific but complementary policy objectives: 
 
• the orderly and managed arrival of refugees and persons in need of international 

protection in the European Union from their regions of origin; 
• burden- and responsibility-sharing within the EU as well as with regions of origin; 
• the development of efficient and enforceable asylum decision-making and return 

procedures.658  
 
In addition to these three policy objectives, another important element in achieving the 
overall aim is referred to in the Communication: that economic migrants should as much 
as possible be discouraged from abusing the asylum system for non-protection related 
reasons.659

 
In conclusion to this Communication of June 2003, the Commission proclaimed that the 
EU is at a turning point in the development of the Common European Asylum System, 
with its first phase being nearly completed. The time has now come to decide how best 
to further shape the second phase of this System, in addition to what Tampere already 
decided. The introduction of the UK Paper was well-timed; linked well to the global 
momentum created by the Agenda for Protection and the Convention Plus initiatives. 
The Communication indicates the preparation of the “Tampere II” agenda (the Hague 
Programme), the enlarged European Union and the future Constitutional Treaty; and to 
this end it asked the Council and the European Council to approve this Communication 
                                                 
657 Supra 641, 11-13. 
658 Id., 13. 
659 Ibid.  
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as the basis for contributing to more accessible, equitable and managed asylum 
systems.660  

 
 
4.2.2   “Area of freedom, security and justice: assessment of the Tampere     
             programme and future orientations” 
 
The Communication from the Commission to the Council and the European Parliament 
“Area of Freedom, Security and Justice: Assessment of the Tampere programme and 
future orientations” recalls the developments, which led to the establishment of the area 
of freedom security and justice, including the ambitious programme adopted in Tampere 
in October 1999. As the document’s name indicates, besides focusing on the evaluation 
of the Tampere programme, which set out policy guidelines and practical objectives, it 
also points out the priorities for the future. 
 
The progress achieved under the Tampere programme was regularly reviewed every six 
months in the “Scoreboard to review progress on the creation of an area of freedom, 
security and justice in the European Union”.661 Moreover, the Commission initiated a 
public consultation process, calling on interested parties and individuals to send their 
contributions on the new five-year programme.662

 
In this Communication the Commission emphasised especially the following 
achievements, attained under the first five-year programme (the Tampere programme): 
 

• substantial progress made in most areas of justice and home affairs, compared 
to the situation in 1999; 

• public opinion supports to the development of European action in the field of 
justice and home affairs;663 

• the justice and home affairs dimension is now firmly identified as one of the 
Union’s priority policies; 

• the Union has proved it can act efficiently and rapidly when the situation 
demands; namely the events of 11 September 2001 in New York and 11 March 
2004 in Madrid.664 

 
At the same time the Commission admitted that despite the resolute line taken by the 
Tampere Conclusions, it was not always possible to reach agreement at European level 
for the adoption of certain sensitive measures relating to policies which remain at the 
core of national sovereignty. The Commission further acknowledged that in spite of the 
considerable success achieved, the original ambition was limited by institutional 
constraints, and sometimes by a lack of sufficient political consensus; and also that the 
objectives set in Tampere have not yet been all achieved (the still pending Asylum 
Procedure Directive and the not yet completed list of safe countries of origin could be 
used as examples). 

                                                 
660 Id., 22. 
661 See COM(2000) 167 final, 24.3.2000; COM(2000)782 final, 30.11.2000; COM(2001)278 final, 
23.05.2001; COM(2001)628 final, 30.10.2001; COM(2002)261 final, 30.5.2002; COM(2002)738 
final,16.12.2002; COM(2003)291 final, 22.5.2003; COM(2003)812 final, 30.12.2003. 
662 Assessment of Tampere (see supra 642), 3. 
663 A Eurobarometer conducted in December 2003 confirmed the results of previous Eurobarometers that 
the citizens of the EU are in favour of a common policy on asylum and immigration.  
664 Assessment of Tampere, 3-4.  
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Most of the projects in hand flow logically from the Tampere programme, and there is 
consequently some overlap between them and the future priorities. Therefore regarding 
the priorities for the future of the area of freedom, security and justice, the ambition of 
this Communication is to be the starting point for studying the development of a future 
programme of measures identifying priorities in the field of justice and home affairs for 
the period 2004-2009.665  
 
Regarding the development of a Common European Asylum Policy, the Communication 
provides that a better balance between the efforts made by the Member States in the 
reception of refugees and displaced persons will be achieved by means of the principle 
of solidarity. An approach based on partnership and co-operation with third countries of 
origin and of transit, countries of first asylum request and of destination, will have to be 
established. 
 
The Communication further states that the following main objective of the Common 
European Asylum System will be to determine a uniform asylum and subsidiarity 
protection status, a common procedure for granting and withdrawing this status and a 
common system of temporary protection; and that at the same time there is a need for 
an integrated approach involving efficient administrative decision-making procedures on 
returns, reintegration schemes and entry procedures that deter unfounded requests and 
combat networks of people traffickers. This approach is all the more important as the 
victims of abuse of the System are often genuine refugees.666  
 
The improvement of the protection of persons in the exercise of their fundamental rights 
is one of the priorities for the future of the area of freedom, security and justice. By 
incorporating the Charter of Fundamental Rights of the Union into the Constitutional 
Treaty and the accession to the European Convention for the Protection of Human 
Rights and Fundamental Freedoms (ECHR) will place the Union, including its 
Institutions, under a legal obligation to ensure that in all its areas of activity, fundamental 
rights are not only respected but also actively promoted. This should also have an effect 
on to the rights of persons seeking asylum, since according to the Charter of 
Fundamental Rights of the Union the right to asylum shall be guaranteed. The same 
goes for the protection in the event of removal, expulsion or extradition.667  
 
In the subsection named “Resolute external action” the Communication provides that the 
assessment of the achievements since Tampere and the initial thinking on future 
priorities reveal that the Union’s external action must take into account the justice and 
home affairs dimension and that general Union activity must be better coordinated. In 
addition, to ensure that the Union can speak with one voice without undermining 
common priorities, it will be necessary that Member States support Union activity and 
observe more solidarity and discipline in their bilateral relations.668                          
 
In the Conclusions to the Communication “Area of Freedom, Security and Justice: 
Assessment of the Tampere programme and future orientations” the Commission 
                                                 
665 Id., 4-5, 7. 
666 Id., 10; on the partnership and co-operation with third countries of origin and of transit, countries of first 
asylum request and of destination see supra 637. 
667 Assessment of Tampere, 8; see also Art. II-78 and II-79 of the Treaty establishing a Constitution for 
Europe (OJ C 310, 16.12.2004). 
668 Assessment of Tampere, 16. 
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expressed its opinion that considerable work has been done since the Tampere 
European Council, even if much still remains to be done to complete the area of 
freedom, security and justice. Union action must continue and take practical form in a 
second European programme for the area of freedom, security and justice, with detailed 
priorities and a precise timetable. The Commission stated that the working method 
followed in Tampere is good and should be preserved; and that it can already undertake 
to continue in the future with its follow-up work through the regular Scoreboard. No 
further details on the working method are provided in the Communication. In addition, 
the Commission intends to present an additional Communication within the context of 
the new financial perspective.        
 
The Communication calls for achieving a political consensus on the new programme 
with the European Parliament and the Council, during the second half of 2004. The 
European Council is asked to preserve its essential guiding role in the definition of 
strategic guidelines and the planning of future action on justice and home affairs. A 
significant proclamation is made at the very end of this Communication, namely that the 
establishment of the area of freedom, security and justice is a “major political objective” 
and “one of the most important challenges that have to be taken on together with the 
citizens”. By making a comparison with the internal market, there is a call to continue 
showing the same degree of ambition and determination as the Union did for the 
completion of the internal market.669  
 
  
4.2.3   “On the managed entry in the EU of persons in need of international 
             protection and the enhancement of the protection capacity of the regions 
             of origin – Improving access to durable solutions” 

 
In the Communication “Towards more accessible, equitable and managed asylum 
systems” the Commission discussed issues related to the orderly and managed arrival of 
persons in need of international protection in the European Union from the regions of 
origin, including an EU-wide resettlement scheme, burden-sharing within the EU and 
with the regions of origin.670   
 
On 4 June 2004 the Commission published a Communication, making more detailed 
proposals “On the managed entry in the EU of persons in need of international 
protection and the enhancement of the protection capacity of the regions of origin – 
Improving access to durable solutions.”671 This Communication is a response to 
Conclusion 26 of the Thessaloniki European Council, in which the Commission was 
invited “to explore all parameters in order to ensure more orderly and managed entry in 
the EU of persons in need of international protection, and to examine ways and means 
to enhance the protection capacity of regions of origin.”672 The Communication further 
suggests establishing EU Regional Protection Programmes. 
 
 
 
 
                                                 
669 Id., 16-17. 
670 Supra 641.   
671 Improving access to durable solutions (see supra 643).  
672 Presidency Conclusions, Thessaloniki European Council, 19 and 20 June 2003, par. 26; on the 
Thessaloniki European Council further see chapter 4, 4.3.5. 
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Conclusion 26, First Objective 
 
“…to explore all parameters in order to ensure orderly and managed entry in the EU of 
persons in need of international protection…” 
 
Referring to the EU policy framework, the Communication states that the repeatedly 
asked question of how to more effectively manage who enters the European Union and 
under which circumstances is a primary characteristic of the EU immigration and asylum 
policy.  
 
In the Communication an importance is attached to expanding resettlement opportunities 
within Europe. Resettlement fulfils many important roles at the global level; three of 
which are fundamental and should act as the guiding principles for any expanded 
resettlement activities in Europe: 
 

• a  tool of international protection, 
• a durable solution, 
• demonstration of international solidarity and responsibility-sharing with countries 

of first asylum.  
 
The Communication further refers to two studies, delivered by the Commission, on 
options for processing asylum claims external to the EU: 
 

- a Study on the feasibility of processing asylum claims outside the EU against the 
background of the Common European Asylum System and the goal of a common 
asylum procedure (published in March 2003), and 

- a Study on the feasibility of setting up resettlement schemes in EU Member 
States or at EU level against the background of the Common European Asylum 
System and the goal of a common asylum procedure (published in May 2004).673 

 
 The first of these two Studies focused on the possibilities afforded to Member States by 
Protected Entry Procedures (PEPs). This notion is understood to allow a non-national to 
approach the potential host state outside its territory with a claim for asylum or other 
form of international protection; and to be granted an entry permit in case of a positive 
response to his/her claim (be it preliminary or final).674 In practice PEPs thus allow 
refugees to submit their asylum applications at embassies or diplomatic representations 
in third countries. The second Study focused on the practice of refugee resettlement 
where refugees are transferred from a first host country to a second country where they 
enjoy guarantees of protection, including residence, and prospects for integration and 
autonomy.675 Both resettlement and PEPs are considered to be methods of ensuring 
more orderly and managed entry to the EU. 
 
In this respect a rather astonishing idea was expressed by the Commission that the 
legal, orderly and managed entry to the EU would allow the Member States to anticipate 
the arrival of the persons determined to be in need of international protection. This 
“advance notice”, as it is referred to in the Communication, could allegedly bring a 

                                                 
673 Improving access to durable solutions, par. 13. 
674 Five of the EU Member States already have PEPs: Austria, France, the Netherlands, Spain and the UK; 
Denmark abolished its PEP scheme in 2002.  
675 Improving access to durable solutions, par. 14. 
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number of advantages in terms of planning (e.g. for housing and the inevitable financial 
impact). The Commission further stated that the setting up of tailor made integration 
programmes for specific categories of refugees would also be much more easily 
devised, if a country knew in advance who was arriving on its territory to stay. Resettling 
and allowing physical access to the territory of the Union of persons whose identity and 
history have been screened in advance would also be preferable from a security 
perspective.676      
 
Regarding the above-mentioned “setting up of tailor made integration programmes for 
specific categories of refugees”, it is not clear from the Communication which refugees 
belong to these categories. Although the idea of “anticipated arrivals” of refugees to the 
EU appears to be the perfect solution in order to improve access to durable solutions, at 
the same time it does not seem very realistic. One should bear in mind that the arrivals 
of people in need of international protection are usually spontaneous, depending on 
each case. Therefore any “planning” or “advance notice” can hardly be pictured, unless 
this policy relies on the fact that the asylum seekers may be retained in third countries 
before their entrance to the EU is “approved”. If this would be the case, then the more 
orderly and managed entry in the EU of asylum seekers and refugees might be achieved 
at the expense of third countries, which are generally poorer than the EU Member 
States.  
 
Resettlement should not be therefore considered a potential substitute for States’ 
obligations under international law to examine applications for asylum on their territory. 
Resettlement should be complementary and without prejudice to the proper treatment of 
individual request in the context of spontaneous arrivals in the EU. 
 
Further in Chapter I of this Communication, under the subtitle “Policy Measures 
proposed”, there is a reference to the UNHCR’s Agenda for Protection, where three 
durable solutions for refugees are laid down (resettlement, voluntary repatriation and 
local integration) and also to the setting up of an EU Resettlement Scheme. The key 
elements of an EU Resettlement Scheme 677 are briefly outlined as follows: 
 
According to the Communication an EU Resettlement Scheme is a targeted and 
comprehensive approach aimed at a specific caseload, limited in number but appropriate 
to the specific situations in which resettlement is deemed necessary. This approach 
should have a significant effect. The Commission proposed the eventual setting up of an 
EU-wide resettlement scheme. The EU Resettlement Scheme is complementary and 
without prejudice to Member States’ obligations to determine asylum claims and to 
provide protection in their territories in accordance with international law. An EU 
resettlement scheme would be adaptable to the differing characteristics of global refugee 
needs, including protracted refugee protection situations in various regions, as well as 
being adaptable to the ability of Member States to resettle certain caseloads in given 
years. The participation of such scheme would be flexible, although all Member States 
would participate in an EU-wide Resettlement Scheme.  
 
The main goals of an EU Resettlement Scheme are to provide international protection 
and offer a durable solution in the EU to those who genuinely need it and to facilitate 

                                                 
676 Id., par. 17. 
677 Id., par. 22-34.  
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their managed arrival in the European Union; also to express solidarity and share the 
burden with countries in the regions of origin faced with protracted refugee situations.  
Another element of an EU Resettlement Scheme worth mentioning is the setting of 
targets. The Communication provides that it is likely that in a future proposal for an EU 
Resettlement Scheme, the Commission will propose the setting of targets rather than of 
quota or ceilings. Although there is no definition of what should exactly be understood 
under ‘targets’, the Communication states that they have most potential for success, 
being more flexible.  
 
The selection of candidates for resettlement must be primarily targeted at those who 
qualify for international protection according to the criteria defined and codified in the 
Qualification Directive. How selection criteria are formulated will be a matter for 
negotiation in any future proposal but there may be legal implications to the application 
of such criteria. The question of how to deal fairly with the dissatisfaction of those not 
selected for resettlement and the rationale for proposing one durable solution to one 
particular group of people but not to another, when both groups are in similar situations, 
will also have to be carefully managed. Selection criteria could be set as EU collective 
selection criteria or as Member State specific criteria within a broad, flexible, EU-level 
programme.  
 
The Communication specifies that orientation programmes taking place pre-departure in 
the host country should have regard to an EU scheme and assist in instilling realistic 
expectations and preparing refugees for the future awaiting them. 
 It further provides that there would also be a provision for pre-departure security checks 
which could facilitate the exclusion from the resettlement programmes of persons who 
are not entitled to international protection because they fall under the exclusion clauses 
of the Qualification Directive. 
 
As regards financial implications, the Communication lays down that in terms of 
financing such an EU resettlement scheme the explicit inclusion of resettled refugees as 
beneficiaries of the second phase of the European Refugee Fund (ERF) will reinforce 
the collective and cooperative notion underlying any such scheme. The goal therefore is 
to provide an EU-level budgetary mechanism to support those Member States which 
have or will have a resettlement programme.678  
 
To draw a comparison between Resettlement and the Protected Entry procedures 
(PEPs), the Communication informs that it has become clear from the Member States’ 
relevant legislative practice that with regard to the potential of PEPs, there is not the 
same level of common perspective and confidence among Member States as exists vis-
à-vis resettlement. The Commission does not therefore plan to suggest the setting up at 
EU level of an EU Protected Entry Procedure mechanism as a self standing policy 
proposal. However, as the Communication further states, in certain circumstances a 
protected entry in the EU of persons with immediate and urgent protection needs could 
be procedurally facilitated (e.g. featured as an “emergency strand” or wider resettlement 
action), though at the full discretion of individual Member States and if local 
circumstances warranted such availability. Such procedures would obviously have 
                                                 
678 In this respect the Council Decision of 13 June 2002 (OJ L 161, 19.6.2002, 11), adopting an action 
programme for administrative co-operation in the fields of external borders, visas, asylum and immigration 
(ARGO programme), Art. 6(e) should also be mentioned; which calls for supporting the activities of the 
Member States in the area of asylum intended to develop resettlement and entry facilities, and legal means 
for admission into Member States on humanitarian grounds.    
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similar legal implications to those described in the context of the EU Resettlement 
Scheme with the important difference that the refugee status determination would take 
place in the EU (after a screening process).679            
 
Conclusion 26, Second Objective 
 
“…to examine ways and means to enhance the protection capacity of regions of origin.”  
 
Chapter II of the Communication deals with the second objective - Conclusion 26 of the 
Thessaloniki European Council from two perspectives: EU policy framework680 and 
Global policy framework681: 
 
As regards the EU policy framework, the Communication recalls the March 2003 
Communication,682 where the Commission had set the development of a common 
European asylum policy in the context of developments on the global stage and called 
for increased co-ordination between the EU’s internal process and the external aspect of 
the governance of refugees. The March 2003 Communication had highlighted the 
importance of sharing responsibility for managing refugees with third countries and 
particularly countries of first asylum and the need for more effective co-operation to 
reinforce the protection capacities of countries receiving refugees. It also refers to the 
June 2003 Communication,683 which had stressed in particular that possible new 
approaches to asylum should focus more sharply on action that could be taken outside 
the European Union, within a framework of genuine burden- and responsibility-sharing. 
The overall aim of such an approach should be to better manage asylum-related flows in 
their European territorial dimension and in regions of origin, resulting in more accessible, 
equitable and managed systems.684          
 
In reference to the global policy framework, according to the UNHCR, there is a 
collective duty of the broader community of States to equip States receiving or likely to 
receive asylum-seekers, with the means to live up to international standards in their 
treatment of refugees. From the perspective of international burden-sharing, those 
regions that host the smallest number of refugees relative to their wealth can be 
expected to assist those with the highest number of refugees in relation to their 
economies. The UNHCR says that if protection capacities are adequately developed and 
enhanced in the last-mentioned States, asylum seekers and refugees will be better 
protected and assisted.685

 
In order to evaluate the standards for the protection of refugees and asylum seekers in 
all stages of a refugee protection, it is clearly important for the EU to select indicators for 
ongoing work on protection in third countries which are both measurable and achievable. 
To do this the EU should first look at the elements it uses itself when guaranteeing 
protection to those who require it and which are largely contained in Article 63 TEC. 
These measures focus on protection from persecution and refoulement (minimum 
standards on qualification as a refugee), access to a legal procedure (minimum 

                                                 
679 Improving access to durable solutions, par. 35. 
680 Id., par. 36-39. 
681 Id., par. 40-47.  
682 COM(2003)152 final, 26.3.2003, “On the Common Asylum Policy and the Agenda for Protection”.  
683 Supra 641. 
684 Improving access to durable solutions, par. 38.  
685 Id., par. 40.  
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standards on procedures) and the possibility of adequate subsistence (minimum 
standards on reception conditions). The EU is aware of the fact that the levels of 
subsistence will differ from country to country.686  For this reason on 10 March 2004 the 
European Parliament and the Council adopted the Regulation establishing a programme 
for financial and technical assistance to third countries in the areas of migration and 
asylum (AENEAS).687 This programme provides support for capacity-building in third 
countries in the fields of reception conditions and protection capacity for asylum seekers, 
of readmission and the durable reintegration of returnees and of resettlement 
programmes.688   
 
The adoption of the AENEAS programme follows the Tampere goals underlining the 
need for a comprehensive approach to migration addressing political, human rights and 
development issues in third countries and calling for a greater coherence between the 
internal and external policies of the EU.689    
 
The Communication states that there is a long way to go before most of the current 
refugee-hosting countries in the regions of origin could be considered to meet such a 
standard. “None of the durable solutions can be arrived at overnight; they should be 
products of long term planning”. In this context it is vital that third countries are assisted 
in a multi-annual engagement by the EU in this transformation process.690

 
For a long time the European Union has had as an aim a wider and more 
comprehensive approach to immigration and asylum issues. Tampere underpinned the 
need for such a comprehensive approach and stressed the importance of partnership 
with third countries in the regions of origin and transit as a key element of the success of 
policies on immigration and asylum. Further, a targeted approach in the EU relation with 
third countries was called for during the Seville European Council. Later, the 
Thessaloniki European Council stated the importance of an evaluation mechanism for 
the monitoring of relations with third countries that should include participation by these 
third countries in international instruments related to asylum and human rights.691 It 
should be borne in mind that the EU is entering a new phase in the development of the 
Common European Asylum System and it needs to decide what shape it should give to 
the System’s second phase. The year 2004 proved crucial in that the global momentum 
created by the Agenda for Protection and The Convention Plus initiatives had to be met 
by action at EU level. Policy developments should build upon the first phase of the 
Common European Asylum System and be integrated in the second phase, paving the 
way for a “Tampere II” agenda (the Hague Programme).692

 
To conclude, through this Communication the Commission recommended three 
elements, needed in the short- to mid-term, for achieving more orderly and managed 
arrivals of asylum seekers and refugees in the EU and the enhancement of the 
protection capacity of regions of origin: 
 

                                                 
686 Id., par. 43.   
687 Regulation (EC) No. 491/2004, OJ L 80, 18.3.2004, 1.  
688 Id., Art.2(2) (k).  
689 Tampere, par. 22, 26-27. 
690 Improving access to durable solutions, par. 46.  
691 Id., par. 48. 
692 Id., par. 55. 
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• EU Regional Protection Programmes as a key policy tool to address 
protracted refugee situations globally;  

• The identification of the indicators of protection capacity as a means of 
reaching agreed targets of effective protection as set out in this 
Communication; 

• An EU resettlement scheme proposal to be submitted to the Council by July 
2005, including a proposal for technical assistance underpinning such 
scheme.693    

 
 
4.2.4   “A more efficient Common European Asylum System: the Single Procedure      
             as the next step” 
 
This Communication intends to launch further discussion on the single procedure on 
qualification of third-country nationals and stateless persons as refugees or as persons 
who otherwise need international protection (subsidiary protection), which will 
subsequently take place in the Council and the European Parliament. After a preparatory 
phase is completed, the Commission will bring forward a proposal for Community 
legislation.694  
 
One can ask what the reason for the establishment of a single procedure is and what its 
advantages are. The first and most obvious advantage of such a procedure is the 
increase in speed and efficiency of the refugee status (or subsidiary protection) 
determination procedure. A procedure which focuses on assessment of the protection 
needs defined in the Qualification Directive and where a single authority makes a 
decision on the basis of either of these two sets of criteria clearly has the potential to be 
quicker than the scenario of consecutive applications to one or more authorities where 
similar facts are assessed and appeals against the decisions of different authorities run 
in parallel. The centralisation of resources for dealing with applications for protection can 
achieve clear benefits. This would be a real gain for Member States – a quicker and 
more efficient system that helps the integration of refugees and the removal of those 
without protection needs.695      
 
Another benefit of a single procedure is related to the protection aspects of applications 
for international protection. There can be no expectation that an applicant for 
international protection can evaluate whether his/her claim relates to the criteria set out 
in the 1951 Geneva Convention or have any knowledge of the other human rights 
instruments, which underlie other forms of international protection. By an introduction of 
a single procedure, this problem could be solved. The credibility of the applicant may 
also be improved if they do not have to face a sequence of procedures with the risk of 
their statements being adjusted to take account of the differing criteria against which it 
will be measured by different authorities.  
 
The Commission Communication “On the common asylum policy and the Agenda for 
protection” spoke of a crisis in the asylum system and a growing malaise in public 

                                                 
693 Id., par. 59. 
694 A more efficient Asylum System (see supra 644), Introduction.   
695 Id., par. 3-4. 
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opinion.696 Where one decision on protection follows a quick, comprehensive procedure 
followed by the possibility of an appeal against that decision, ambiguity and the 
damaging perception that there are countless possibilities to stay in a country for 
protection reasons could be dispelled.697     
 
A single procedure will also add value to the asylum systems of the Member States in 
their efforts to return those who do not qualify for international protection. “Where all 
possible protection obligations are included in one procedure, the chance of further 
protection-related obstacles being raised to delay or prevent removal is all but 
removed”.698   
 
There are several possibilities for the key goals underlying legislative action: 
 

- to extend to applications for subsidiary protection the guarantees for first instance 
examination applicable to applications for refugee status (pursuant to Chapter II 
of the Asylum Procedure Directive); 

- to subject negative decisions on applications for subsidiary protection to the 
notion of an effective remedy before a court or tribunal as for decisions rejecting 
an application for refuge status (under Chapter V of the Asylum Procedures 
Directive); 

- to extend the scope of the Reception Directive to applicants for subsidiary 
protection; 

- to extend the scope of the Dublin II Regulation to cover applications for subsidiary 
protection; 

- to introduce a common administrative approach to the examination procedures 
such as the introduction of a single authority for the examination of applications 
for both refuge status and subsidiary protection; 

- to extend the scope of any of the above Community standards on procedures to 
other grounds, preventing removal from the EU with a view to an all inclusive 
single procedure. 

 
In order to ensure that EC legislation is built on sound foundations of consensus, mutual 
knowledge and understanding of the challenges faced in changing the asylum systems 
of the Member States to adapt to a single procedure, a preparatory phase is required to 
lay down these foundations. The Communication states that the Preparatory Phase will 
begin in January 2005 and run in tandem with the implementation of the first stage 
legislation of the Common European Asylum System. It also states that the Commission 
will submit a paper outlining a One-Stop Shop Action Plan to implement this period of 
consultation, debate and preparation on what Member States could do to unify their 
procedures.699 The aim of the Preparatory Phase would be threefold: 
 

1. to steer and inform at a technical level the discussion on how the EU should 
move towards the adoption of a single procedure; 

2. to identify those elements of change which need to take place; and 
3. to make those changes by the adjustment of operational practices as much as 

possible before or in parallel with a legislative approach. 
                                                 
696 COM(2003)152 final, 26.3.2003, “On the Common Asylum Policy and the Agenda for Protection”, 
Introduction. 
697 A more efficient Asylum System, par. 5-7.  
698 Id., par. 8.  
699 Id., par. 17, 27. 
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The Preparatory Phase would also serve as a platform for the consultative process 
which needs to take place ahead of the bringing forward of EC legislation.700

  
The Commission states that it will work towards achieving the objectives identified in the 
Communication, in close co-operation with Member States and the European 
Parliament, UNHCR and other relevant stakeholders. The Commission will bring forward 
the ‘One-Stop Shop Action Plan’ as the main implementing tool of the Preparatory 
Phase necessary before legislation takes place.701 The Commission asked the Council 
and the European Parliament to endorse the two-step approach set out in this 
Communication as the next step along the road to achieving the common asylum 
procedure leading to a uniform status valid throughout the Union for those granted 
asylum in view of the progress made so far on the Tampere agenda.702    
 
This Communication represents the next step in the continuation of the process of the 
establishment of the Common European Asylum System by calling for a single 
procedure (‘One-Stop Shop’). It explicitly recognises the importance of not undermining 
the refugee status based on the 1951 Geneva Convention; and recommends a 
predetermined sequence of examination so that claims for subsidiary protection are 
examined only after a negative assessment of the 1951 Geneva Convention grounds, 
and also the provision of a properly reasoned decision for rejecting 1951 Geneva 
Convention status where subsidiary protection is granted.703 There must be an access to 
judicial review mechanism for refugees who find that they were not granted the 
appropriate status in order to ensure the correct interpretation of the 1951 Geneva 
Convention and other international obligations. This would help to develop relevant 
jurisprudence in the field of asylum.     
 
 
4.3   Activities of the Council  
     
4.3.1 Evaluation of the Conclusions of Tampere (6 December 2001) 
 
This report on the achievements of Tampere came at a strategically ideal time 
(preparation of a draft Treaty establishing a Constitution for Europe, preparation for a 
new EU enlargement, two years after the Tampere programme was adopted, 
preparation for the Laeken European Council) to conduct an initial evaluation of the 
results obtained and the difficulties encountered.704 As stated in the Tampere 
Conclusions, the debate should be ”a full debate assessing progress”. The scoreboard 
produced by the Commission revealed a wealth of achievements in the various areas of 
police co-operation and judicial co-operation in civil and criminal matters but, to a lesser 
extent asylum and immigration.705      

                                                 
700 Id., par. 28. 
701 The Action Plan is still under preparation, it is expected to be agreed on by the Commission in the 
summer 2005. Based on information from the Ministry of Justice of the Netherlands.  
702 A more efficient Asylum System, par. 31-33.  
703 Id., par. 22; see also Comments of the European Council on Refugees and Exiles (ECRE) on the 
Communication from the Commission to the Council and the European Parliament on “A more efficient 
common European asylum system – the single procedure as the next step”, September 2004.   
704 See Belgian Presidency of the Union, 6 December 2001, Evaluation of the Conclusions of the Tampere 
European Council, 14926/01 LIMITE JAI 166.   
705 Id., Section I. (Introduction), 1.  
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At the time of issuing this Evaluation, several Member States had recently adopted or 
were adopting laws on asylum and immigration. A concern was expressed regarding the 
adoption of national laws, which in certain cases might complicate the discussion on 
proposals for Community legislative acts which the Commission had referred to the 
Council. The European Council was asked to reflect on possible ways of ensuring 
greater convergence in Member State legislation on asylum and immigration.706  
 
Despite the political determination to make progress in the area of asylum (besides other 
areas), the Evaluation acknowledged that the discussions within the Council were not 
progressing as rapidly as might have been hoped (e.g. regarding asylum procedures). 
Therefore ways of overcoming these obstacles were needed with a view to formulating 
common policies. For this purpose, the following guidelines and principles were set out: 
 

•   The framework defined by the Amsterdam Treaty, the Vienna Action Plan and the 
Tampere Conclusions, as summarised in the Commission’s scoreboard, must 
continue to serve as a guide for action by the Union, its institutions and its Member 
States in the years to come; 

 
•   It is vital that the Laeken European Council injects lasting dynamism into the 

process; certain specific matters must be given an impetus so as to unblock them 
and to enable formal adoption to take place as soon as possible (this was the case 
with the three proposals concerning asylum procedures, minimum standards for the 
reception of applicants for asylum and bringing the Dublin Convention and the 
proposal for a Directive on the status of long-term resident into the Community 
sphere); 

 
•   In view of the significant responsibilities retained by Member States for the 

implementation of immigration and asylum policies, the convergence process in 
these areas could be made easier by the establishment of an open coordination 
policy as proposed by the Commission: the adoption of guidelines could provide an 
opportunity to define the common terms of reference for agreement by Member 
States on immigration and asylum matters; this flexible method of convergence 
could ensure that the prerogatives which Member States consider they must retain, 
at least during a transitional phase, are respected while ensuring progress towards 
common objectives; in no circumstances could it replace the legislative work 
essential to fulfilling the Treaty aims.707      

 
The above-mentioned circumstances show that the changeover to the Community pillar 
has not been enough to give a decisive impetus to work in the area of asylum (and 
immigration). Maintaining the unanimity rule at the time was clearly a serious hindrance 
to progress. The move to qualify majority voting, as provided for in the Treaties, would 
allow to speed up the proceedings.708  
 
 
 

                                                 
706 Id., 3.  
707 Id., Section II. (Immigration, asylum, controls at external borders), 4-5.  
708 It should be noted that meanwhile the decision-making procedure concerning asylum has changed; see 
chapter 1, 1.10.1.  
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4.3.2   Laeken European Council (14-15 December 2001)   
 
Two years after the Tampere European Council took place, the Laeken European 
Council described the progress achieved in the areas of asylum and immigration as 
“slower and less substantial than expected”709 and therefore a call for a new approach 
appeared in the European Council conclusions. The European Council undertook to 
adopt, on the basis of the Tampere Conclusions and as soon as possible, a common 
policy on asylum (and immigration), which would maintain the necessary balance 
between protection of refugees, in accordance with the principles of the 1951 Geneva 
Convention, the legitimate aspiration to a better life and the reception capacities of the 
Union and its Member States.  
 
The following instruments were deemed necessary for the establishment of a true 
common asylum and immigration policy: 
 
- the integration of the policy on migratory flows into the European Union’s foreign 

policy; in particular, European readmission agreements must be concluded with 
the countries concerned on the basis of a new list of priorities and a clear action 
plan; the European Council called for an action plan to be developed on the 
basis of the Commission Communication on illegal immigration and the 
smuggling of human beings;710  

- the development of a European system for exchanging information on asylum, 
migration and countries of origin; the implementation of Eurodac and a 
Regulation for the more efficient application of the Dublin Convention, with rapid 
and efficient procedures; 

- the establishment of common standards on procedures for asylum, reception 
and family reunification, including accelerated procedures where justified; these 
standards should take account of the need to offer help to asylum applicants; 

- the establishment of specific programmes to combat discrimination and 
racism.711  

 
The Laeken Presidency Conclusions contain both the internal and the external 
dimension of the Common European Asylum Policy. The internal dimension is reflected 
in the elements regarding the development of a European system for exchanging 
information on asylum, migration and countries of origin, the implementation of Eurodac, 
the establishment of common standards on procedures for asylum, reception and family 
reunification.712 The external dimension is clearly present in the requirement to integrate 
the policy on migratory flows into the European Union’s foreign policy. In this respect 
especially the European readmission agreements713 are emphasised. The Conclusions 

                                                 
709 Presidency Conclusions, Laeken European Council, 14 and 15 December 2001, par. 38.  
710 On the basis of the Commission's Communication on a common policy on illegal immigration of 15 
November 2001, COM(2001) 672, on 28 February 2002 the EU Council of ministers adopted a 
comprehensive plan to combat illegal immigration and trafficking in human beings in the European Union. 
711 Laeken Presidency Conclusions, par. 40. The European Council asked the Commission to submit (by 30 
April 2002 at the latest) amended proposals concerning asylum procedures, family reunification and the 
“Dublin II” Regulation. In addition, the Council was asked to expedite its proceedings on other drafts 
concerning reception standards, the definition of the term ”refugee” and forms of subsidiary protection. 
712 Id., par. 40. 
713 The main objective of the readmission agreements is to facilitate the readmission to their own country of 
persons residing without authorisation in a Member State. Further see e.g. 
http://europa.eu.int/scadplus/leg/en/lvb/l33105.htm.  
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also underline a “more effective control of external borders” and focus on a need for a 
better management of the Union’s external border controls in the fight against terrorism, 
illegal immigration networks and the trafficking in human beings. Regrettably, the 
passage mentioning a more effective control of the external borders and the fight against 
illegal immigration lacks the consideration of a possible hindrance that these measures 
may cause  to the absolute respect of the right to seek asylum.714         
 
 
4.3.2.1   Laeken Declaration on the future of the European Union 
 
Annex I to the Presidency Conclusions - the Laeken Declaration on the future of the 
European Union, refers to the issue regarding asylum as one of the policies on 
which in the last ten years a political union in Europe was built.  
 
In reference to “the democratic challenge facing Europe”, the Laeken Declaration 
considers it a twin challenge indeed – finding its expression within and beyond the 
European Union borders. Regarding asylum, within the Union the actions regarding the 
reception of the asylum seekers, the asylum procedures, as well as the integration of the 
persons holding a refugee status present a challenge. On the other hand, beyond its 
borders the European Union is confronted with a fast-changing, globalised world, 
however not free from conflicts and violation of basic human rights. 
 
The Laeken Declaration also refers to the events of 11 September 2001, which made 
the people realise that forces like religious fanaticism, ethnic nationalism, racism and 
terrorism are still on increase; and regional conflicts, poverty and underdevelopment still 
provide a constant seedbed for these. Such conditions give raise to violence of different 
kinds, which could be a cause of fleeing one’s country and seeking protection abroad. 
This brings our attention to the external dimension of the asylum policy, from the EU 
point of view, and brings about a question of Europe’s role in this changing world. 
 
The Declaration points out the position Europe is supposed to play, above all a role of “a 
power able to play a stabilising role worldwide and to point the way ahead for many 
countries and peoples”.715 The above-quoted statements of the Laeken Declaration on 
the future of the European Union are very ambitious, setting a clear road map for the 
future development of the European Union. The Presidency Conclusions adopted in 
Laeken identified the slow progress reached in the fields of asylum and immigration at 
the time and it attempted to improve this by setting a clear plan expediting the adoption 
of the European legislation on asylum.  
 
  
4.3.3   Seville European Council (21-22 June 2002) 
 
The following European Council meeting to be reviewed took place in Seville on the 21 
and 22 June 2002. This European Council was determined to speed up the 
implementation of all aspects of the programme adopted in Tampere for the creation of 
an area of freedom, security and justice in the European Union. The European Council 

                                                 
714 Cf. Laeken Presidency Conclusions, par. 42 and Tampere, par. 13. 
715 Laeken Presidency Conclusions, Annex I (Section: Europe’s new role in a globalised world).  
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stressed the need to develop a European Union common policy on the separate, but 
closely related issues of asylum and immigration.716  
 
The main achievement in the area of asylum over the six months of the Spanish 
Presidency was the adoption of the Reception Directive.717 The European Council called 
on forthcoming Presidencies to continue to give migration issues a special place in their 
work schedules.718 It was emphasised that the measures taken in the short and medium 
term for the joint management of migration flows must strike a fair balance between, on 
the one hand, a policy for the integration of lawfully resident immigrants and an asylum 
policy complying with international conventions, principally the 1951 Geneva Convention 
and, on the other hand, resolute action to combat illegal immigration and trafficking in 
human beings.719 The acknowledgement in a single paragraph that a resolute action to 
combat illegal immigration and trafficking in human beings must be balanced fairly with 
an asylum policy complying with international obligations is a positive and most 
welcomed signal made during this European Council meeting.  
 
Pursuant to the Seville Presidency Conclusions, the Union’s action in the area of asylum 
and immigration must be based on the following principles: 
 
- the legitimate aspiration to a better life must be reconcilable with the reception 

capacity of the Union and its Member States and immigration must pass through the 
legal channels provided for it; the integration of immigrants lawfully present in the 
Union entails both rights and obligations in relation to the fundamental rights 
recognised within the Union; combating racism and xenophobia is of essential 
importance here; 

 
- in accordance with the 1951 Geneva Convention, it is important to afford refugees 

swift, effective protection, while making arrangements to prevent abuse of the 
system and ensuring that those whose asylum applications have been rejected are 
returned to their countries of origin more quickly.720 

 
The integration of immigrants lawfully present in the territory of the EU Member States 
should be understood to include recognised refugees and also persons enjoying 
subsidiary forms of protection.  
 
The second indent of paragraph 29 refers to the external-dimension aspect when 
referring to the readmission of refused asylum seekers. The European Council 
requested to speed up the conclusion of readmission agreements with transit 
countries.721 It should be noted that readmission agreements, however, should not be 
used as mechanisms of responsibility-shifting to third countries and should also comply 
with international obligations. 
 
The European Council asked the Council and the Commission, within their respective 
spheres of responsibility, to review the list of third countries whose nationals require 

                                                 
716 Cf. Presidency Conclusions, Seville European Council, 21 and 22 June 2002, par. 26 and Tampere, 
par.10.  
717 On the Reception Directive see chapter 2, 2.3. 
718 Seville Presidency Conclusions (see supra 716), par. 27. 
719 Id., par. 28. 
720 Id., par. 29. 
721 Id., par. 30, the 3rd subpar.  
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visas or are exempt from that requirement.722 Unfortunately this request was not used to 
introduce exemptions from visa requirements for persons in need of international 
protection in order to enable them to gain access to Europe legally and by this decrease 
the operations of the smuggling and trafficking networks. The necessity to speed up 
legislative work on the framing of a common policy on asylum and immigration was also 
a point on the Seville European Council meeting agenda.723  
 
The Conclusions of the Seville European Council meeting did not propose many 
concrete steps in the field of asylum, except for a work schedule for approving the 
asylum legislation under discussion (paragraph 37). The slow progress in adopting the 
relevant legal instruments in the area of asylum (and immigration) since Tampere was 
not openly acknowledged. The Conclusions were focused more on the enforcement 
measures concerning the border control (paragraphs 31 and 32) and on the assessment 
of relations with host and transit countries (paragraphs 34 and 35).  
 
As mentioned before, the acknowledgement in a single paragraph that a resolute action 
to combat illegal immigration and trafficking in human beings must be balanced fairly 
with an asylum policy complying with international obligations is a positive contribution 
made during this European Council meeting. Nevertheless, regarding the relations with 
host and transit countries, the Union indirectly conditions economic cooperation, trade 
expansion and development assistance to the signing of readmission agreements that 
would include the readmission of both third-country nationals unlawfully present in the 
EU territory and also any other countries’ nationals who can be shown to have passed 
through the country in question. Even though the above-mentioned condition is written 
under the heading “Integration of immigration policy into the Union’s relation with third 
countries” there is a question if this would not apply in practice also to asylum seekers 
who justifiably seek access to the EU territory. There could be a risk of an asylum seeker 
that is illegally present (by crossing the EU border illegally or by overstaying) in a 
Member State territory that could be automatically returned on the basis of a 
readmission agreement even before being able to utilise his right to seek asylum or 
having his case examined.724

 
In order to start a concrete work based on the Seville Presidency Conclusions 
(especially paragraphs 26-39), the Presidency, after consultations with the Commission 
and the Council General Secretariat, drew up a “Road Map” with deadlines for the 
immediate action to be taken and delegating the various tasks precisely.725 Regrettably, 
the annex to the Road Map did not focus to a great extent on an action to be taken in the 
field of asylum. The only reference to asylum is to be found in the part concerning the 
legislative framework to be adopted. It appears that the priority was given to the 
measures in the areas of visa policy, combating illegal immigration, management of 
external borders, and measures on relations with third countries.     
 
 
 
 
 
                                                 
722 Id., par. 30, the 1st subpar.   
723 Id., par. 37-39. 
724 Cf. Seville Presidency Conclusions, par. 33-36 and Tampere, par. 3, 13. 
725 See the Road Map for the follow-up to the Conclusions of the European Council in Seville – Asylum, 
Immigration and border control (Brussels, 11 July 2002).    
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4.3.4   Council (5-6 June 2003) 
 
The Luxembourg European Council, which took place shortly before the Thessaloniki 
European Council (20 June 2003), intended to agree on a number of key instruments for 
the development of the Common European Asylum System. In the context of the 
preparation of the Thessaloniki European Council, this Justice and Home Affairs (JHA) 
Council examined three proposals for directives: for the Qualification Directive, the 
Asylum Procedures Directive and the Long-Term Residence Directive. It is worth 
recalling that at its meeting of 8 May 2003, the Council welcomed the commitment of the 
Commission to table within one year and possibly by the end of 2003 a proposal for a 
Directive on the extension of the long-term resident status directive to refugees and 
persons enjoying subsidiary protection.726

 
The Council also held a first exchange of views on a number of Presidency and 
Commission reports on the follow-up to Seville, among others, the Commission 
Communication on immigration, integration and employment727 and the Commission 
Communication “Towards more accessible, equitable and managed asylum systems”.728 
The first mentioned policy paper (communication) gives an impetus to Member States to 
expedite their efforts to integrate immigrants, including refugees. The other 
Communication was a response to the invitation extended to the European Commission 
by the March 2003 European Council to explore further the United Kingdom’s 
approaches to international protection (Conclusion 61).729  
 
Following a presentation of the Communications by the Commission, the Council held a 
first exchange of views and asked the Permanent Representatives Committee to pursue 
their examination, in view of the European Council of Thessaloniki. The Council took a 
note of the biannual update of the scoreboard to review progress on the creation of an 
area of freedom, security and justice in the European Union.730 It should be recalled that 
the scoreboard was launched by the Commission at regular intervals to monitor progress 
in the adoption and implementation of the set of measures needed to attain the 
objectives set by the Treaty of Amsterdam and the Tampere European Council of 15 and 
16 October 1999.      
 
 
4.3.5   Thessaloniki European Council (19-20 June 2003)   
 
The European Council, which met in Thessaloniki, welcomed the draft Constitutional 
Treaty, presented by the President of the Convention. This presentation marked a 
historic step in the direction of furthering the objectives of European integration.731    
 
The European Council of Seville emphasised the need to speed up the implementation 
of all aspects of the programme approved in Tampere, especially on matters relating to 
                                                 
726 Cf. COM(2005) 184 final (the draft Action Plan to the Hague Programme), 15, referring to a Proposal on 
long-term resident status for refugees to be adopted in 2005; and the Action Plan to the Hague Programme, 
5, referring to a Proposal on long-term resident status for beneficiaries of international protection to be 
adopted in 2005.    
727 COM(2003) 336 final, 3.6.2003. 
728 Supra 641.    
729 On the ‘UK Paper’ see the Commission Communication “Towards more accessible, equitable and 
managed asylum systems”, supra 641, 5-7.  
730 Doc. 9817/03. 
731 Presidency Conclusions, Thessaloniki European Council, 19 and 20 June 2003, par. 2-7. 
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the development of a Common European Policy on asylum and immigration.732 The 
European Council in Thessaloniki reiterated its determination to establish a Common 
European Asylum System, as called for in Tampere (October 1999) and clarified in 
Seville (June 2002). In this context, the Council found vital the ensuring of the adoption 
(before the end of 2003) of the outstanding basic legislation, that is the proposal for a 
Qualification Directive and the proposal for an Asylum Procedures Directive.733  
 
This European Council reaffirmed the importance of establishing a more efficient asylum 
system within the EU, in order to identify quickly all persons in need of protection, in the 
context of broader migration movements, and developing appropriate EU programmes. 
The European Council took note of the Communication from the Commission, focussing 
on more accessible, equitable and managed asylum systems,734 and invited the 
Commission to explore all parameters in order to ensure more orderly and managed 
entry in the EU of persons in need of international protection, and to examine ways and 
means to enhance the protection capacity of regions of origin with a view to presenting 
to the Council (before June 2004) a comprehensive report suggesting measures to be 
taken, including legal implications. As part of this process, the European Council noted 
that a number of Member States planned to explore ways of providing better protection 
for refugees in their regions of origin, in conjunction with the UNHCR. This work shall be 
carried out in full partnership with the countries concerned, on the basis of 
recommendations from the UNHCR.735  
 
The Thessaloniki European Council invited the Council and the Commission to examine, 
before the end of 2003, the possibilities of further reinforcing asylum procedures in order 
to make them more efficient with a view to accelerating, as much as possible, the 
processing of non-international protection-related applications.736 The issue of asylum 
(together with immigration and frontiers) was placed high on the Thessaloniki European 
Council agenda,737 what indicates its importance and also the urgency to speed up the 
implementation of all aspects of the programme approved in 1999 in Tampere; above all 
on matters relating to the development of a common European policy on asylum and 
immigration, as emphasised in Seville.    
 
  
4.3.6   Brussels European Council (12-13 December 2003)   
 
The Brussels European Council of December 2003 took place at the end of the Italian 
Presidency of the EU. This was a significant time for European Asylum Policy: according 
to the deadlines set by the Seville and the Thessaloniki European Councils, by the end 
of the Italian Presidency, instruments setting minimum standards should have been 
adopted in all areas identified by the Amsterdam Treaty.738  
 

                                                 
732 Id., par. 8.  
733 Id., par. 24.  
734 Supra 641; see also chapter 4, 4.2.1.   
735 Thessaloniki Presidency Conclusions (see supra 731), par. 25-26.   
736 Id., par. 27. 
737 It was the second item on the agenda of this European Council meeting, immediately after the item 
regarding the Convention/IGC. 
738 See e.g. Memorandum, UNHCR’s Recommendations for the Italian Presidency of the European Union 
(July-December 2003).  
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In the conclusions of the Brussels European Council, the issue of asylum was not dealt 
with under a separate heading, instead, it was discussed under the heading “Controlling 
migration flows”. This whole section seems to emphasise more the ‘control aspect’ of 
migration and treats asylum secondarily. The topics concerning the EU enlargement and 
the Intergovernmental Conference (IGC) current at the time, were also on the agenda of 
this European Council meeting and are both linked to asylum: the EU enlargement by 
extending the Common European Asylum System and by setting it up in the ten new 
Member States; the IGC is linked to asylum by bringing about a Constitutional Treaty for 
the EU which determines a new phase in the development of the whole Common 
European Asylum System. 
 
The European Council welcomed the progress achieved in the negotiations regarding 
the adoption of the two Council Directives on asylum qualification and procedures. It also 
took note of persisting political obstacles that had been delaying the conclusions of 
these negotiations. It reaffirmed the importance of developing a Common European 
Policy on Asylum and invited the JHA Council to complete its work as soon as possible 
to ensure that the first phase of the establishment of a Common European Asylum 
System is fully implemented within the deadline set in Tampere.739  
 
As regards the external dimension of the asylum policy, the European Council reaffirmed 
the importance of the dialogue with third countries of origin and transit of migratory flows 
and underlined the importance of continuing to assist those countries in their own efforts 
to stem such migratory flows. The European Council also welcomed the inter-
institutional agreement reached by the European Parliament and the Council on the 
Regulation establishing the new financial instrument relating to co-operation with third 
countries in the area of asylum and migration.740  
  
 
4.3.7 Council (29-30 April 2004)  
 
The Justice and Home Affairs Council of 29 and 30 April 2004 has already been 
mentioned in connection with the approval of the Directive on minimum standards for the 
qualification and status of third-country nationals and stateless persons as refugees or 
as persons who otherwise need international protection and the content of the protection 
granted (the Qualification Directive), and in connection with the Proposal for a Council 
Directive on minimum standards on procedures in Member States for granting and 
withdrawing refugee status (the Asylum Procedures Directive). The latter instrument was 
not formally adopted, nevertheless, the Council agreed on a general approach.741 Formal 
adoption can take place following the outcome of the consultation of the European 
Parliament. The first phase of the Common European Asylum System will then be fully 
completed. 
 
 
4.3.8 Council (19 July 2004) 
 
At the beginning of the Dutch Presidency (July-December 2004), the Council held a first, 
orientation debate on a new Multi-Annual Programme for Justice and Home Affairs, 

                                                 
739 Presidency Conclusions, Brussels European Council, 12 and 13 December 2003, par. 23. 
740 Id., par. 24.  
741 See 2579th Council meeting - JHA - Luxembourg, 29 April 2004, Doc. 8694/04 (Presse 123).  
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following the Tampere programme. It should be noted that the European Council, at its 
meeting on 17 and 18 June, invited the Council and the Commission to draw up 
proposals for this new programme for the coming years, with a view to resolutely 
pursuing the objective of further developing a common area of freedom, security and 
justice.742  
 
The JHA Council of 19 July debated on asylum and immigration issues, besides other 
elements on the agenda. Regarding asylum and immigration in particular, the 
Presidency noted a broad consensus for a Common European Asylum System even if 
modalities to define it need to be further examined. There was a great support for the 
promotion of a genuine common policy for the management of migratory flows.743  
 
 
4.3.9 Brussels European Council (4-5 November 2004)  
 
The Tampere European Council of 1999 introduced a number of principles in order to 
direct the creation of the area of freedom, security and justice, as well as a Common 
European Asylum Policy.744 This five-year programme placed the objective of a 
progressive establishment of the area of freedom, security and justice at the head of the 
Union’s political agenda.    
 
On the Brussels European Council of 4 and 5 November 2004 the area of freedom, 
security and justice was the main discussed topic. The Presidency Conclusions provided 
that five years after the European Council meeting in Tampere, it was time for a new 
programme to enable the Union to build on the achievements in the area of freedom, 
security and justice and effectively meet the new challenges it will face. To this end the 
European Council approved a new multi-annual programme for the next five years, to be 
known as the Hague Programme.745  
 
 
4.4   The Hague Programme 
 
The Hague Programme deals with all aspects of policies related to the area of freedom, 
security and justice, including their external dimension; notably fundamental rights and 
citizenship, asylum and immigration, border management, integration, fight against 
terrorism and organised crime, justice and police co-operation, and civil law; while a 
drugs strategy was said to be added in December 2004.746   
 
In order to consider the future course of the Common European Asylum System, as 
proposed at the Brussels European Council meeting in November 2004, an overview of 
the provisions of Hague Programme follows: 
 

                                                 
742 Presidency Conclusions, Brussels European Council, 17 and 18 June 2004, par. 8.  
743 See 2600th Council meeting - JHA - Brussels, 19 July 2004, Doc. 11161/04 (Presse 219); the Press 
Release states that the Multi-Annual Programme will be discussed again at the informal meeting of JHA 
ministers on 30 September and 1 October, as well as at the Council of 25 and 26 October 2004.   
744 Tampere, par. 3, 4, 13-17. 
745 Presidency Conclusions, Brussels European Council, 4 and 5 November 2004, par. 15. 
746 Id., par. 16; the EU Action Plan on Drugs, COM(2005) 45, 14.2.2005, following the new European 
Strategy on Drugs 2005-2012.  
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The Hague Programme reflects the ambitions as expressed in the Treaty establishing a 
Constitution for Europe;747 it takes full account of the evaluation by the Commission,748 
as well as the Recommendation adopted by the European Parliament on 14 October 
2004 (in particular in respect of the passage to the qualified majority voting and the co-
decision as foreseen by Article 67(2) TEC).749  
 
The objective of the Hague Programme is “to improve the common capability of the 
Union and its Member States to guarantee fundamental rights, minimum procedural 
safeguards and access to justice, to provide protection in accordance with the Geneva 
Convention on Refugees and other international treaties to persons in need, to regulate 
migration flows and to control the external borders of the Union, to fight organised cross-
border crime and repress the threat of terrorism, to realise the potential of Europol and 
Eurojust, to carry further the mutual recognition of judicial decisions and certificates both 
in civil and in criminal matters, and to eliminate legal and judicial obstacles in litigation in 
civil and family matters with cross-border implications. This is an objective that has to be 
achieved in the interests of EU citizens by the development of a Common European 
Asylum System and by improving access to the courts, practical police and judicial co-
operation, the approximation of laws and the development of common policies”.750   
 
In the light of this Programme, the European Council invited the Commission to present 
an Action Plan in 2005 with proposals for concrete actions and a timetable for their 
adoption and implementation.751 Furthermore it invited the Commission to present to the 
Council an annual report on implementation of Union measures (“scoreboard”). The 
European Council will review progress on the Hague Programme in the second half of 
2006.752      
 
The Programme acknowledged the fact that international migration will continue. A 
comprehensive approach, involving all stages of migration, with respect to the root 
causes of migration, entry and admission policies and integration and return policies is 
needed. To ensure such an approach, the European Council urged the Council, the 
Member States and the Commission to pursue “coordinated, strong and effective 
working relations between those responsible for migration and asylum policies and those 
responsible for other policy fields relevant to these areas”.753    
 
The Hague Programme further states that the second phase of development of a 
common policy in the field of asylum (migration and borders) started on 1 May 2004 and 
it should be based on solidarity and fair sharing of responsibility including its financial 
implications and closer practical co-operation between Member States: technical 
assistance, training, and exchange of information, monitoring of the adequate and timely 
implementation and application of instruments as well as further harmonisation of 
legislation.754   
                                                 
747 OJ C 310, 16.12. 2004. 
748 Communication from the Commission to the Council and the European Parliament, Area of Freedom, 
Security and Justice: Assessment of the Tampere programme and future orientations, COM(2004) 401, 
supra 642.   
749 P6_TA-PROV (2004) 0022 A6-0010/2004. 
750 Presidency Conclusions, Brussels European Council, 4 and 5 November 2004, Annex I: The Hague 
Programme, Introduction.  
751 See chapter 4, 4.4.3.  
752 The Hague Programme (see supra 750), par. 17, 20. 
753 The Hague Programme, 1.2. Asylum, migration and border policy. 
754 Ibid. 
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The European Council, taking into account the assessment by the Commission and the 
strong views expressed by the European Parliament, asked the Council to adopt a 
decision based on Article 67(2) TEC immediately after formal consultation of the 
European Parliament and no later than 1 April 2005 to apply the procedure provided in 
Article 251 TEC (co-decision procedure) to all Title IV measures to strengthen freedom, 
subject to the Nice Treaty, except for legal migration.755         
 
 
4.4.1   Common European Asylum System 
 
The Hague Programme focuses on the Common European Asylum System in its second 
phase. According to the Programme the aims of this System in the second phase will be 
the establishment of a common asylum procedure and a uniform status for those who 
are granted asylum or subsidiary protection. It will be based on the full and inclusive 
application of the 1951 Geneva Convention and other relevant Treaties; and be built on 
a thorough and complete evaluation of the legal instruments that have been adopted in 
the first phase.756      
 
It should be noted that the Hague Programme reiterates the goal to establish a Common 
European Asylum System. The Programme aims for the establishment of a uniform 
status not only to those who are granted asylum, but also to those granted subsidiary 
protection, what should be assessed positively. Nevertheless in comparison with the 
Tampere Conclusions, there is no reference in the Hague Programme to the “validity 
throughout the Union of a uniform status for those who are granted asylum”.757  
 
Other matter worth mentioning regards the determination that the Common European 
Asylum System is to be based on a full and inclusive application of the 1951 Geneva 
Convention on Refugees and other relevant Treaties. This determination is almost 
identical to the one laid down in Tampere with the exception of an explicit obligation of 
the Member States to comply with the principle of non-refoulement, which is not 
mentioned in the Hague Programme.758   
 
The European Council urged the Member States to implement fully the first phase of the 
Common European Asylum System without delay. In this regard the Council should 
adopt unanimously, in conformity with Article 67(5) TEC, the Asylum Procedures 
Directive as soon as possible.759 The Commission is invited to conclude the evaluation of 
the first-phase legal instruments in 2007 and to submit the second-phase instruments 
and measures to the Council and the European Parliament with a view to their adoption 
before the end of 2010.760  
 

                                                 
755 Ibid; see Council Decision 2004/927/EC of 22 December 2004, OJ L 396, 31.12.2004, 45.    
756 The Hague Programme, 1.3. A Common European Asylum System.  
757 Cf. Tampere, par. 15 and the Hague Programme, 1.3.  
758 Cf. Tampere, par. 13 and the Hague Programme, 1.3.  
759 It should be noted that the Asylum Procedures Directive will still be adopted by unanimity and after 
consulting the European Parliament, in order to follow the same procedure which was applied when the 
political agreement on this Directive was reached on 29 April 2004. Apart from that, all asylum measures 
under Article 63(1) and (2) TEC now come under the QMV-rule and the co-decision with the European 
Parliament. Based on information from the General Secretariat of the Council, Brussels.     
760 The Hague Programme, 1.3.  
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The end of 2010 seems to be a sufficient time to evaluate the operation of the first-phase 
measures with a view to the adoption of the second-phase legislation. The question, 
however, remains whether the second phase will be at the same time the final phase of 
establishing the Common European Asylum System. Since there is no clear indication, 
one can presume that further stages might be needed in order to complete the System.    
 
In the framework of the adoption of the second-phase measures the European Council 
invited the Commission to present a study on the appropriateness, the possibilities and 
the difficulties, as well as the legal and practical implications of joint processing of 
asylum applications within the Union; and furthermore a separate study, to be conducted 
in close consultation with the UNHCR, should look into the merits, appropriateness and 
feasibility of joint processing of asylum applications outside the EU territory. This should 
be carried out in complementarity with the Common European Asylum System and in 
compliance with the relevant international standards.761        
 
There are no further details given in the Hague Programme concerning the above-
mentioned joint processing (within or outside the EU) as part of the Common European 
Asylum System, for example: what would this cause, who would take decisions or 
whether it would be subject to appeal to an EU Court. Moreover, regarding joint 
processing of asylum applications outside the EU territory, it obviously presupposes 
involvement of non-EU states and without their fully co-operation the processing of 
asylum applications outside the EU territory will remain only a theoretical option. 
 
Other provisions of the Hague Programme concern structures involving the national 
asylum services of the Member States with a view to facilitating practical and 
collaborative co-operation. Thus Member States will be assisted, inter alia, in achieving 
a single procedure for the assessment of applications for international protection, and in 
jointly compiling, assessing and applying information on countries of origin, as well as in 
addressing particular pressures on the asylum systems and reception capacities 
resulting above all from their geographical location. After a common asylum procedure 
has been established, these structures should be transformed, on the basis of an 
evaluation, into a European support office for all forms of co-operation between Member 
States relating to the Common European Asylum System. 762   
 
It is not clear what “assisting co-operation” would entail and by not specifying a clear 
structure, there would be obviously questions of accountability at both stages of this co-
operation. The above-mentioned provisions are new, although there is presently limited 
coordination between national services through a body established by the Commission 
(the European Union Network for Asylum Practitioners (Eurasil)) and there are also 
obligations in EC asylum legislation to establish contact points for coordinating the 
implementation.763     
 
The European Council welcomed the establishment of a new European Refugee Fund 
for the period 2005-2010 and stressed the urgent need for Member States to maintain 
adequate asylum systems and reception facilities in the run-up to the establishment of a 
common asylum procedure. The European Council invited the Commission to earmark 

                                                 
761 Ibid.  
762 Ibid.  
763 See the Hague Programme: Strengthening freedom, security and justice in the EU, Statewatch 
annotation (annotated by Professor Steve Peers, University of Essex), 11. 
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existing Community funds to assist Member States in the processing of asylum 
applications and in the reception of categories of third-country nationals. It invited the 
Council to designate these categories on the basis of a proposal to be submitted by the 
Commission in 2005.764 However there is no deadline set by the Hague Programme for 
the Council to act. In addition, regarding the aforementioned funds, it is not clear 
whether, and to what extent, they would be connected with the European Refugee Fund.  
 
 
4.4.2   External dimension of asylum and migration 
 
The external dimension of asylum and migration was strongly focused on during the 
Dutch Presidency, with the purpose of developing asylum and migration policies outside 
the Union. The external dimension, as laid down in the Hague Programme, is divided 
into three categories: 
 
- partnership with third countries, 
- partnership with countries and regions of origin, 
- partnership with countries and regions of transit. 
 
The Hague Programme stipulates that countries in regions of origin and transit will be 
encouraged in their efforts to strengthen the capacity for the protection of refugees. In 
this regard the European Council called upon all third countries to accede and adhere to 
the 1951 Geneva Convention on Refugees.  
 
“Calling upon non-EU states to ratify and adhere to the 1951 Geneva Convention is 
certainly not enough to strengthen their national protection capacities in third countries 
and should not become a justification for making expulsions of asylum seekers to the 
states concerned easier. The external dimension of asylum opens up a highly complex 
area in which it will be extremely important: 
- to ensure strict adherence to standards of international human rights and refugee law 
in particular to the principle of non-refoulement, 

- to safeguard the possibility for those in need of protection to access safety and have 
their claims properly processed, and  

- to prevent solutions in the sphere of reception in regions of origin and more generally 
migration management which prejudice the right to seek asylum spontaneously and 
have the effect of undermining the international protection system.”765          
 
Regarding the “safe access to asylum procedures”, besides finding protection and 
durable solutions in regions of origin, access to the EU Member States’ asylum systems 
must be ensured. Otherwise a ‘burden-shifting’ from the EU to third countries might take 
place, which could mean deterrence to the right to seek asylum in the EU. 
 
The European Council welcomed the Commission Communication on improving access 
to durable solutions and invited the Commission to develop EU-Regional Protection 
Programmes in partnership with the third countries concerned and in close consultation 

                                                 
764 The Hague Programme, 1.3. 
765 See ILPA’s (Immigration Law Practitioners’ Association) Response to the Hague Programme: EU 
Immigration and Asylum Law and Policy; available at: www.ilpa.org.uk/submissions/HagueProg.htm.  
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and co-operation with the UNHCR. These programmes should focus primarily on 
capacity building and will include a joint resettlement programme for Member States 
willing to participate in such programme. 766

 
The Hague Programme also stipulates that the policies which link migration, 
development co-operation and humanitarian assistance should be coherent and develop 
in partnership and dialogue with countries and regions of origin. It emphasises that these 
policies should be developed taking into account the root causes, push factors and 
poverty alleviation and the European Council urges the Commission to present concrete 
and carefully worked out proposals by the spring of 2005.767  
 
Return and re-admission policy forms a significant part of the external dimension of 
asylum and migration. The Hague Programme provides that migrants who do no longer 
have the right to stay legally in the EU must return on a voluntary or, if necessary, 
compulsory basis. The European Council called for the establishment of an effective 
removal and repatriation policy based on common standards for persons to be returned 
in a humane manner and with full respect for their human rights and dignity. The 
establishment of minimum standards for return procedures in the early 2005 and the 
establishment of a European Return Fund by 2007 are expected. The development of a 
strong common policy on return is notable in the Hague Programme. A call for a prompt 
appointment by the Commission of a Special Representative for a common readmission 
policy is new. The European Council further called for timely conclusion of Community 
readmission agreements.768

 
Five years after the European Council meeting in Tampere took place, where a 
programme which laid down the foundation for important achievements in the area of 
freedom, security and justice was agreed, the Hague Programme is the first to clearly 
acknowledge that the asylum issue is an international issue and by this involves third 
countries. It proposes that the co-operation with third countries should be on the basis of 
a partnership that addresses beside other matters the root causes of migration, poverty 
alleviation, etc. A possible danger of an emphasis on the return and readmission policies 
could be that it might degenerate in a simple burden-shift of the asylum issue to third 
countries and obviously not solving the problem. 
  
The future direction of the Common European Asylum System (both internal and 
external dimension), as well as the priorities given to certain areas within this System will 
become more evident once the Action Plan for concrete actions and a timetable for their 
adoption and implementation is launched. The Commission has been invited to present 
an Action Plan under the Luxembourg Presidency (January-June 2005).  
 
 
 
 
 
 
 
 

                                                 
766 The Hague Programme, 1.6.2. (Partnership with countries and regions of origin). 
767 Ibid. 
768 The Hague Programme, 1.6.4. (Return and re-admission policy).  
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4.4.3   Action Plan   
 
The Communication from the Commission to the Council and the European Parliament – 
The Hague Programme: Ten Priorities for the Next Five Years769 (further referred to as 
the draft Action Plan) was adopted on 10 May 2005. It is composed of two parts: 
 

• the first part (Chapter 2) gives an overview of the issues at stake and of some of 
the most important aspects of the Hague Programme; it also identifies ten 
specific priorities upon which the Commission believes efforts for the next five 
years should be concentrated; 

 
• the second part (Chapter 3) consists of an annex listing the concrete measures 

and actions to be taken over the next five years; this list closely adheres to the 
structure of the Hague Programme.770   

 
The 10 priorities, identified by the Commission are as follows: 
 

1. fundamental rights and citizenship: creating fully-fledged policies; 
2. the fight against terrorism: working toward a global response; 
3. a common asylum area: establish an effective harmonised procedure in 

accordance with the Union values and humanitarian tradition;771 
4. migration management: defining a balanced approach; 
5. integration: maximising the positive impact of migration on our society and 

economy; 
6. internal borders, external borders and visas: developing an integrated 

management of external borders for a safer Union; 
7. privacy and security in sharing information: striking the right balance; 
8. organised crime: developing a strategic concept; 
9. civil and criminal justice: guaranteeing an effective European area of justice for 

all;772 
10. freedom, security and justice: sharing responsibility and solidarity.773   

 
For the purpose of this research the priority No. 3 (“a common asylum area”) will be 
briefly focused on. The main goal to be achieved in the common asylum area is “to 
establish an effective harmonised procedure in accordance with the Union’s values and 
humanitarian tradition”. Moreover, respect for international obligations of the Union and 
the effectiveness of a harmonised procedure must be taken into consideration. 
According to the Commission, the work will focus on concluding the evaluation of the 
first-phase instruments in the next few years by 2007; and on submitting the second-
phase instruments and measures in developing a common asylum policy. The 
Commission also emphasised the importance of reinforcing administrative co-operation 
                                                 
769 Communication from the Commission to the Council and the European Parliament - The Hague 
Programme: Ten Priorities for the Next Five Years, The Partnership for European renewal in the field of 
Freedom, Security and Justice, COM(2005) 184 final, 10.5.2005. 
770 Id., Introduction, 3.  
771 The term “common asylum area” is not defined in this document, and one could presume that the 
Common European Asylum System is part of this area. See supra 769, 8.  
772 Approximation will be pursued, in particular through the adoption of rules ensuring a high degree of 
protection of persons, with a view to building mutual trust and strengthening mutual recognition, which 
remains the cornerstone of judicial co-operation.   
773 See also “Strategic objectives 2005-2009, Europe 2010: a partnership for European renewal”, 
COM(2005) 12, 26.1.2005.  
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between the national services of Member States, as well as funds to assist Member 
States in processing applications and the reception of third-country nationals.774  
 
In order to establish a workable Common European Asylum System, the implementation 
of the instruments and measures adopted will be inevitable. Furthermore, the Union 
needs to establish a mechanism which can adequately evaluate and assess the 
implementation of the area of freedom, security and justice by the Member States.775    
 
As regards the second part of the draft Action Plan, it lists the main actions and 
measures to be taken over the next five years, including a specific set of deadlines for 
their presentation to the Council and the European Parliament, as required by the Hague 
Programme. It is also important to remember the role which the European Council has 
played in the defining of strategic guidelines and the planning of future action in the area 
of freedom, security and justice. The draft Action Plan calls for the European Council to 
preserve its guiding role in this process.  
 
Concerning specifically the issue of asylum, the following subjects from the list of 
measures and timetable for adoption (the ANNEX) should be noted: 
 
There is a plan to establish an Integration Fund (2007), which will be complementary to 
the European Social Fund, a Return Fund (2007) and to adjust the European Refugee 
Fund (ERF) (2007).  
 
Regarding the Common European Asylum System, the last legal instrument waiting for 
adoption – the Asylum Procedures Directive should be adopted in 2005, followed by an 
evaluation of the first-phase legal instruments. During the second-phase developments 
of a common policy on asylum a Proposal for long-term resident status for refugees 
(2005) should be launched; and the second-phase instruments and measures should be 
presented to the Council and the European Parliament and adopted before the end of 
2005. The instruments are, however, not further specified.  
 
Establishment of structures involving the national asylum services of the Member States 
for promoting co-operation is planned to be adopted in the form of a Communication in 
2005. A European Support Office will be established for all forms of co-operation 
between Member States, relating to the Common European Asylum System (after the 
establishment of a common asylum procedure and on the basis of an evaluation).  
 
Two Studies on the implementation of joint processing of asylum applications are to be 
adopted in 2006: one is regarding the joint processing of asylum applications within the 
Union, the other one is regarding the joint processing of asylum applications outside the 
EU territory. The latter Study is to be conducted in a close consultation with the UNHCR. 
 
As far as the external dimension of asylum and migration is concerned, main focus 
seems to be on the co-operation with third countries in managing migration and asylum. 
In this respect a Communication on migration and development, a revised version for 
2006 of the reference document of the AENEAS Programme 2004-2006; and a 
completion of the integration of migration into the Country and Regional Strategy Papers 

                                                 
774 Supra 769, 6, 8 
775Cf. supra 769, 2.4. (Implementation, evaluation and flexibility), 11-12; the Hague Programme, 3 
(Implementation and evaluation), 14-15 and Constitution for Europe, Art. III-260.  
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for all relevant third countries are to be adopted in 2005. In addition, a Plan of action for 
EU-Regional Protection, including EU resettlement scheme and the launching of a pilot 
protection programme are also scheduled for 2005.  
 
A Report on progress and achievements in asylum and migration, within the context of 
the European Neighbourhood Policy776 will be part of the intended intensified co-
operation with countries of transit (to enable these countries better to manage migration 
and to provide adequate protection for refugees). This report should be adopted in 2005.  
 
It should be noted that a partial application of the Schengen acquis by Ireland and the 
UK is referred to in the draft Action Plan, to be materialised in 2005 in the form of 
Council Decisions.777        
 
It should be remembered that asylum policy is closely related to other areas like 
migration or integration, for example the integration of third-country nationals when the 
third-country nationals were granted asylum (or other form of international protection) in 
a Member State. Therefore the (draft) Action Plan should be read whilst bearing this in 
mind. 
 
When examining the draft Action Plan to the Hague Programme, it becomes obvious 
that the emphasis is mainly on the external dimension of the Common European Asylum 
System (or the common asylum area, a new term introduced in the draft Action Plan). 
For that reason a Strategy on all the external aspects of the Union policy on Freedom, 
Security and Justice, based on the measures developed in the Hague Programme 
should be adopted in 2005.778     
 
The draft Action Plan endeavours to translate into concrete actions, including a timetable 
for the adoption and implementation of all actions, the aims and priorities of the Hague 
Programme. To meet the targets set in the draft Action Plan will require a determined 
action by all Community Institutions and the Member States, and their effective co-
operation. Furthermore there is a reference in the draft Action Plan to the accession of 
the EU to the European Convention for the Protection of Human Rights and 
Fundamental Freedoms (ECHR), what would be beneficial to persons seeking asylum in 
the EU. 
 
At its meeting of 16 and 17 June 2005 the European Council welcomed the adoption by 
the Council and the Commission of the Action Plan implementing the Hague Programme 
on strengthening freedom, security and justice in the European Union.779 The Council 
and the Commission intend this Action Plan to be the frame of reference for their work 
over the next five years. It sets out a list of legislative and non-legislative measures 
which the Council and the Commission consider necessary to put into practice, 
according to the guidelines set in the Hague Programme.  

                                                 
776 On the European Neighbourhood Policy see e.g. Communication from the Commission to the Council, 
European Neighbourhood Policy, Recommendations for Armenia, Azerbaijan, Georgia and for Egypt and 
Lebanon, COM(2005) 72 final, 2.3.2005; European Neighbourhood Policy: the next steps (IP/05/236), 
Brussels, 2 March 2005; European Neighbourhood Policy – Council Conclusions, General Affairs and 
External Relations, 25.4.2005, Press Release (2655th Council meeting), 11.     
777 Supra 769, 18. 
778 Id., External Relations, 30.  
779 See Presidency Conclusions, Brussels European Council, 16 and 17 June 2005, par. 12-16. Text of the 
Action Plan is available at: http://ue.eu.int/uedocs/cmsUpload/web097781.en.pdf.  
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As far as the Common European Asylum System is concerned, the main policy 
guidelines shall be transposed into the following measures: 
 
-     the evaluation of the first-phase legal instruments; 
- second-phase development of the Common European Asylum System, 

establishment of common asylum procedure and a uniform status for those who are 
granted asylum or subsidiary protection; 

- studies on the implications, appropriateness and feasibility of joint processing of 
asylum applications; 

- co-operation between Member States relating to the Common European Asylum 
System, after the establishment of a common asylum procedure; 

- establishment of the European Refugee Fund 2005-2013. 
 
Concerning the external dimension of asylum and migration, the three main goals 
referred to in the Action Plan, are: 
 
- the co-operation with third countries in managing migration and asylum; 
- the development of EU-Regional Protection Programmes; and 
- an intensified co-operation with countries of transit to enable these countries to better 

manage migration and to provide adequate protection for refugees. 
 
In the general part of the Action Plan the Council and the Commission state that this 
Action Plan must retain a degree of flexibility, in order to take the greatest possible 
account of the demands of current events. Furthermore, it will be updated at the end of 
2006, so that the European Council can establish the Union’s legislative and operational 
priorities in the field of justice and home affairs. The most important goal is to implement 
the Hague Programme effectively and within the envisaged deadlines as laid down by 
the Action Plan.  
 
      
4.5   Conclusions 
 
The Tampere Presidency Conclusions not only set up the principles of a Common 
European Asylum System, they also linked this System to a comprehensive approach to 
migration, addressing political, human rights and development issues in countries and 
regions of origin and transit. The Presidency Conclusions further stated that “clear 
priorities, policy objectives and measures for the Union’s external action in Justice and 
Home Affairs should be defined”.780  After the completion of the first phase of the System 
(minimum standards for reception, qualification, procedures and temporary protection for 
persons in need of international protection) the next step forward in asylum policy was to 
develop its external dimension; knowing that a comprehensive approach to asylum and 
migration could not be taken without a working partnership with third countries (of origin, 
transit and first asylum).  
 
Most of the policy instruments following Tampere are clearly focused on the external 
dimension (e.g. the Communications “Towards more accessible, equitable and managed 
asylum systems” and “On the Managed Entry in the EU of Persons in Need of 
International Protection and the Enhancement of the Protection Capacity of the Regions 
                                                 
780 Tampere, par. 61. 
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of Origin - Improving Access to Durable Solutions” or the Laeken Presidency 
Conclusions). This same trend is also seen in the Hague Programme. 
 
The Communication “Towards more accessible, equitable and managed asylum 
systems”, for example, examined in more details the structural shortages of the 
international protection system and observed that there is a clear need to explore a new 
approach to complement the stage-by-stage approach adopted in Tampere. The idea of 
transit processing centres was also launched. The new approach to asylum is based on 
three specific, but complementary policy objectives: orderly and managed arrival of 
refugees and persons in need of international protection in the EU from their regions of 
origin; burden- and responsibility-sharing within the EU and with the regions of origin; 
development of efficient and enforceable asylum decision-making and return 
procedures. 
 
The Communication “On the Managed Entry in the EU of Persons in Need of 
International Protection and the Enhancement of the Protection Capacity of the Regions 
of Origin - Improving Access to Durable Solutions” touched upon the issues of the EU 
Resettlement Scheme and the Protected Entry Procedures; and it also called for the 
selection of indicators for ongoing work on protection of asylum seekers and refugees in 
third countries. 
 
The “Laeken Declaration on the future of the European Union” referred to the issue 
regarding asylum as one of the policies on which in the last ten years a political union in 
Europe was built upon.      
 
Focusing on the Common European Asylum System in its second phase, especially in 
the framework of the adoption of the second-phase measures, the reference made in the 
Hague Programme to the joint processing of asylum applications within and outside the 
European Union is in particular worth noting. 
 
The question that now awaits to be answered is whether the actions that will be directed 
to tackle the root causes of asylum claims, including durable solutions, namely poverty 
alleviation, the strengthening of national protection capacities in third countries, etc., will 
be balanced with the actions directed towards a managed entry into the EU territory (e.g. 
the admission policies of the Member States) and the return of asylum seekers to third 
countries. This balance is necessary in order to guarantee the co-operation of third 
countries with the EU Member States and by this to contribute to the workability of the 
whole System. 
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Concluding Remarks  
 
 
1. Common European Asylum System 
 
The main purpose of this research was to analyse and evaluate the current state of 
affairs of the Common European Asylum System, as called for in the Tampere 
Presidency Conclusions of 1999. In these Conclusions an ambitious and comprehensive 
policy programme for the field of asylum was given for the first time, a programme fully 
committed to the obligations of the 1951 Geneva Refugee Convention. For these 
reasons the Tampere Presidency Conclusions were chosen as the ‘measuring 
instrument’ for the evaluation of the Common European Asylum System. 
 
The idea of this study was to evaluate the continuity of the goals set in Tampere insofar 
they could be identified in the EU legislation on asylum, in its implementation in the 
Slovak Republic and also in later EU policy documents related to asylum. It should be 
noted that since the Tampere programme is a policy document that provides the concept 
and main principles of the Common European Asylum System, the evaluation of the 
asylum legislation and its implementation was not carried out based strictly on the diction 
of the Tampere Conclusions but rather on its spirit.    

                                                

 
Along with the primary purpose, the secondary goal is not less important to remember: 
to present the background of the Common European Asylum System (the notion of the 
internal market, free movement of persons, Schengen acquis, Dublin Convention, Treaty 
of Maastricht, etc.) and also to give a thorough overview of the current EU legislation on 
asylum.  
 
 
2. Implementation in Slovakia 
 
To be able to assess the implementation in practice of the Common European Asylum 
System, it proved inevitable to carry out a study in at least one of the EU Member States 
on its national EU-harmonised asylum legislation and its implementation. It is true that 
the implementation of the System in every Member State is important since it influences 
the functioning of the whole System; nevertheless, the influence of Slovakia is 
noteworthy. Slovakia is located on two major migratory routes from East to West 
(Russian route) and from South to North (Balkans route). Taking into account that in 
2004 the number of asylum applications was the highest ever since the beginning of the 
asylum system in Slovakia,781 whilst there was an opposite trend in the rest of the EU, 
this new Member State deserves special attention regarding its role in the Common 
European Asylum System. Moreover, the fact that 90% of asylum cases were closed 
before reaching the first-instance decision due to the “disappearance” of the applicants, 
as well as the extremely low recognition rate (1.14 % in 2004) cast doubts on the 
effectiveness of the asylum system to reach adequate standards for the protection of 
refugees.782

 
The phenomenon of “disappearance” has been justified by the Slovak authorities with 
the consideration that Slovakia is unable to compete with richer Member States’ 

 
781 See chapter 3, 3.4.5. 
782 See chapter 3, 3.6.1.4 and 3.7. 
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economies. This brings about a question whether when adopting the minimum standards 
required in the Reception Directive,783 this very different economic situation in the 
Member States was appropriately considered for the achievement of the goals of 
reducing the secondary movements of asylum seekers and the comparable reception 
conditions. 
 
The case of Slovakia shows that the secondary movements of asylum applicants still 
continue.  On the other hand, what should also be mentioned in this context is that the 
reception centres in Slovakia were mostly located near the border with Austria and the 
Czech Republic. This only contributes to the “disappearance” trends and perhaps “save” 
the national asylum system by shifting the problem to other Member States, however not 
solving it. At the same time, it would be unfair to expect from this relatively inexperienced 
country to deal effectively with such large number of asylum applications, a burden that 
was not effectively dealt with in the past even by the “old” EU Member States with much 
longer experience and with greater financial and human resources in this field. 
 
Although the compliance with the EU acquis was one of the conditions for EU 
membership and this compliance was met by Slovakia; the expected changes in the 
management and administration of the asylum/migration matters were not adequately 
adjusted to the new system. It should be taken into account that the harmonisation 
process was done in a relatively short period of time despite the magnitude of the 
changes that were required. 
 
The process of harmonisation evolved mainly through different projects run by the 
European Union (e.g. PHARE), yet it seems that these projects have not handled the 
deep managerial and structural problems rooted in the system, by dealing mainly with 
technical equipment and training. The Slovak asylum system was not prepared to 
process a large number of applications having a limited reception capacity, lack of 
officers, decision-makers and interpreters.  
 
The introduction of the Dublin II Regulation784 has not caused, so far, the feared scenario 
of an increased pressure on the Slovak asylum system. In 2004, the Slovak authorities 
accepted on the basis of the Dublin II mechanism 1,900 cases on request of other EU 
Member States. Only in 316 cases were the asylum applicants actually returned to the 
Slovak territory. This situation raises the question, why the Member States in the end 
decided to return only a sixth of the asylum applicants although the Dublin II criteria 
pointed to Slovakia as the responsible Member State. A possible reason could be that 
the Member States involved voluntarily decided to share the burden with Slovakia or it 
could also be due to the lower standards of reception conditions offered by Slovakia at 
the time.785

 
Taking the case of a new Member State located on the external border, the study has 
shown the structural difficulties this asylum system has to face. In addition, a more co-
ordinated approach on asylum in the EU is needed, giving as an example the very 
different recognition rate of Chechen asylum applicants (e.g. in Austria 96%, in Slovakia 
almost 0%). Despite the existing problems portrayed, these could also be seen as a 

                                                 
783 On the Reception Directive see chapter 2, 2.3; chapter 3, 3.4.6. 
784 On the ‘Dublin II’ Regulation see chapter 2, 2.2.2 and 2.2.3; chapter 3, 3.7. 
785 Based on information from the UNHCR BO, Bratislava, June 2005.  
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great opportunity to revise the burden-sharing mechanism and to adjust it with the 
current asylum situation in the EU.  
 
 
3. More effective solutions? 
 
Nowadays, the issue of asylum cannot be looked at in the same manner as it was seen 
at the time of the signing of the 1951 Geneva Convention. Although the 1951 Geneva 
Convention and the 1967 New York Protocol are still the cornerstones of the 
international refugee protection, they do not always cover the pressing situations 
occurring today. There have been some efforts to provide more effective solutions for 
refugees and also efforts regarding the sharing of the responsibility for admitting and 
protecting refugees; for example the United Nation High Commissioner for Refugees has 
launched the “Convention Plus” process and the European Union subsidiary protection 
common notion also comes to mind.  
 
The introduction of the subsidiary protection status in the EU asylum legislation is a very 
positive step, going beyond the framework of protection provided by the 1951 Geneva 
Convention status. Nevertheless, the fact that persons granted international protection in 
the form of subsidiary protection status for the moment are offered lower benefits and 
fewer rights than persons granted refugee status (e.g. as regards maintaining family 
unity, access to employment or social welfare) points to inequality between these two 
statuses. This could prevent integration of persons granted subsidiary forms of 
protection and also throw doubts on an equitable Common European Asylum System 
called for in Tampere.  
 
 
4. A complex problem 
 
The main problem, complicating the full establishment of a fairly functioning Common 
European Asylum System, seems to be that many migrants who do not qualify for 
international protection (e.g. economic migrants) use the institution of asylum as a 
channel to enter the EU. In this way they abuse this institution and by doing that the 
whole asylum procedure becomes less accessible especially for genuine, bona fide 
refugees. The Common European Asylum System attempts to:  
 

• strictly distinguish between the genuine asylum seekers/refugees (including the 
persons seeking subsidiary forms of protection)786 and other migrants; and 

 
• provide the minimum standards agreed to those who qualify for international 

protection; 
 
These two aspects must be carried out simultaneously to make sure that those who 
deserve protection are not deprived of it or do not need to wait for it for too long. 
Moreover, the frequent cases of the abusing of the asylum system should not justify 
measures that would harm genuine refugees. Some instruments, used by Member 
States to safeguard their territory against the illegal immigration, may make it 
increasingly difficult for refugees to secure access to international protection (e.g. visa 

                                                 
786 For the sake of simplification, further under the term “refugee” also the genuine asylum seekers and 
person qualifying for the subsidiary protection should be understood.     

 187



policy, pre-frontier measures and border management, readmission and return policies). 
To give at least one example, the EU common visa policy does not differentiate between 
persons in need of international protection and other third-country nationals, what could 
in practice jeopardise the right to seek asylum. The current leading countries of origin of 
asylum applicants in Europe (Serbia and Montenegro, the Russian Federation, Turkey, 
Georgia)787 are mentioned in Annex I of the Council Regulation 539/2001, listing the third 
countries whose nationals must be in possession of a visa when entering the EU.788

 
 
5. A balanced approach 
 
To define and put into practice a well-balanced approach that would guarantee the right 
to seek asylum in the EU territory, and the protection of the Member States against 
illegal migration is extremely difficult but essential for a just Common European Asylum 
System (at national and EU level, as reflected in this research). Possible solutions to the 
abusing of the asylum system could be:       

 
• to tackle poverty in regions that generate asylum seekers; 
 
• to develop a clearer immigration policy that would allow other legal ways for 

entering the EU, thus decreasing the need to abuse the asylum system. 
 
Poverty is often perceived only as a cause for economic migration and as such it does 
not entitle a person to receive asylum or subsidiary forms of international protection. 
However, poverty could also be a cause for instability in a country or region of origin of 
an asylum seeker to such extent that a group of people is marginalised. This could 
further lead to violations of their human rights and even to persecution. The fight against 
poverty in third countries not only reduces the flow of economic migrants, it could also 
decrease situations that generate refugees.   
 
As regards legal migration, on 11 January 2005, for example, the Commission presented 
a Green Paper on an “EU approach to managing economic migration”,789 aiming to 
launch a process of in-depth discussion involving the EU, Member States and civil 
society on the most appropriate form of Community rules for admitting economic 
migrants and on the added value of adopting such a common framework. 
 
 
6. External dimension  
 
The EU Member States when developing the Common European Asylum System 
focused primarily on its internal dimension, even though a logical approach to the 
creation of this System should have been to concentrate first on its external dimension. 
By focusing first on the external dimension the main causes of the asylum problem could 

                                                 
787 See Asylum Levels and Trends in Industrialized Countries (First Quarter, 2005), Comparative Overview 
of Asylum Applications Lodged in 31 European and 5 Non-European Countries, UNHCR (Geneva, May 
2005); available at: www.unhcr.ch/statistics.   
788 Council Regulation (EC) No. 539/2001 of 15 March 2001 listing the third countries whose nationals must 
be in possession of visas when crossing the external borders and those whose nationals are exempt from 
that requirement, OJ L 81, 21.3.2001, 1, amended by Council Regulations (EC) 2414/2001 of 7 December 
2001, OJ L 327, 12.12.2001, 1 and 453/2003 of 6 March 2003, OJ L 69, 13.3.2003, 10.  
789 COM(2004) 811 final, 11.1.2005. 
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have been tackled sooner. The actual approach of the EU was chosen most probably 
due to the magnitude of the asylum problem already existing in Europe and its political 
implications.    
 
The external dimension was mentioned already in the Tampere programme 
(“partnership with countries of origin”, “management of migratory flows”), and it is also 
included in the first-stage European asylum legislation (e.g. concept of safe third 
countries and safe countries of origin). Nonetheless, a stronger emphasis on co-
operation with third countries is evident from the Hague Programme.  
 
The Programme’s addressing of a comprehensive approach (“involving all stages of 
migration with respect to the root causes of migration, entry and admission policies and 
integration and return policies”),790 in order to better manage international migration is 
very positive, although the idea of joint processing of asylum applications outside EU 
territory provokes the question whether this would be a right way of sharing the 
responsibility with third countries. Moreover it is not obvious from the Hague Programme 
what the legal and practical implications of the potential joint processing would entail. All 
possible efforts should be made in order to avoid that the responsibility for asylum 
applications is shifted to a great degree to these countries, which are, as a matter of fact, 
much poorer than the EU Member States. Moreover a successful burden-sharing will 
never take place unless the third countries are actively involved in such 
projects/initiatives and are treated as equal partners.  
 
The Tampere Conclusions called for a greater coherence between the internal and the 
external policies of the European Union, and the Seville European Council highlighted 
the integration of immigration matters into the Union’s relations with third countries. The 
external dimension of the Common European Asylum System should be well-balanced 
between the initiatives to establish the potential transit processing centres and regional 
protection zones, and the development co-operation, humanitarian aid and poverty 
alleviation for the third countries.  
 
 
7. Internal dimension 
 
The internal dimension encompasses the approach of Title IV TEC, which concentrates 
on the EU side of the problem (crossing of external borders and reception of refugees). 
The internal dimension approach at the first stage of the Common European Asylum 
System is marked by its “minimum character” (minimum standards on reception,  
minimum standards with respect to the qualification, minimum standards on procedures, 
minimum standards for giving temporary protection). The Commission’s proposals for 
the asylum legislation were good in principle, but in reality the political negotiations in the 
Council often resulted in a deterioration of the standards suggested initially and also in 
granting too much discretionary power to the Member States. This can result in practice 
in a lowering of the minimum standards during the transposition process and 
implementation of the law. Therefore whilst setting the “minimum standards”, the EU 
should have stated a clearer requirement not to lower more favourable standards if 
these already existed  in any of the Member States.791    

                                                 
790 The Hague Programme, 1.2 (Asylum, migration and border policy).   
791 Cf. Reception Directive, Preamble, par.15; Qualification Directive, Preamble, par.8; Temporary Protection 
Directive, Preamble, par.12. 
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8. Constitutional Treaty     
 
If the order of the Union’s objectives laid down in the EU Constitutional Treaty 
corresponds with their significance for the EU, then one can conclude that the goal to    
maintain and develop the Union as an area of freedom, security and justice gained more 
importance. At present it is listed as the fourth objective of the Union in the TEU; in 
comparison with the Constitutional Treaty, where it is listed as the second objective.792  
 
The further development of the second phase of the Common European Asylum System 
with the establishment of a common asylum procedure and a uniform status for those 
granted asylum or subsidiary protection might be slowed down to a certain extent by the 
uncertainty regarding the ratification of the EU Constitutional Treaty.793  
 
The Constitutional Treaty guarantees the “right to asylum” (Charter of Fundamental 
Rights of the Union, Article II-78) with due respect for the rules of the 1951 Geneva 
Convention and the 1967 New York Protocol relating to the status of refugees. In 
comparison to the Tampere Conclusions, the slight difference in the wording “right to 
asylum” instead of “right to seek asylum” might be seen to go beyond the sole guarantee 
to enter the asylum procedure and by this perhaps follow closer the spirit of the Geneva 
Convention.  
 
The explicit reference to the principle of non-refoulement (Charter of Fundamental Right 
of the Union, Article II-79 (2) and Article III-266) is for the first time laid down in a 
European Treaty; currently it is only indirectly incorporated in the TEC by the calling for 
adoption of measures on asylum in accordance with the 1951 Geneva Convention and 
the 1967 New York Protocol. 
 
The Constitutional Treaty further removes the concept of “minimum standards” and 
incorporates a Common European Asylum System comprising: 
  

• a uniform status of asylum for nationals of third countries, valid throughout 
the Union; 

• a uniform status of subsidiary protection for nationals of third countries who, 
without obtaining European asylum, are in need of international protection; 

• a common system of temporary protection for displaced persons in the event 
of a massive inflow; 

• common procedures for the granting and withdrawing of uniform asylum or 
subsidiary protection status; 

• criteria and mechanisms for determining which Member State is responsible 
for considering an application for asylum or subsidiary protection; 

• standards concerning the conditions for the reception of applicants for asylum 
or subsidiary protection; 

• partnership and co-operation with third countries for the purpose of managing 
inflows of people applying for asylum or subsidiary or temporary protection.794 

                                                 
792 Cf. Art. 2 TEU and the EU Constitutional Treaty, Art. I-3. Provisions referring specifically to the area of 
freedom, security and justice are to be found in Art. I-42 of the Constitutional Treaty.   
793 See supra 19.   
794 Cf. chapter 2, 2.1.  
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The Constitutional Treaty is not built upon the pillar structure present in the Treaty of 
Maastricht as amended by the Treaties of Amsterdam and Nice. Chapter IV thus 
includes the subject matters of Title IV TEC (Visas, asylum, immigration and other 
policies related to free movement of persons) as well as of Title VI TEU (Provisions on 
police and judicial co-operation in criminal matters). The previous fragmentation is 
therefore eliminated and thus the notion of the area of freedom, security and justice 
becomes more coherent.  
 
The elimination of the restriction laid down in Article 68 TEC, regarding the limited 
jurisdiction of the European Court of Justice, should be also received positively since it 
would allow national courts at all levels to request the ECJ to give preliminary rulings on 
asylum matters. This and the other above-mentioned changes provided by the 
Constitutional Treaty would be beneficial for the development of the Common European 
Asylum System and therefore it would be regrettable if the Constitutional Treaty will not 
enter into force. 
 
 
9. The immediate future  
 
Despite a possible non-entry-into-force of the Constitutional Treaty, this should not be an 
obstacle for the development of a Common European Asylum System reflecting the 
spirit of the Tampere Conclusions. Although not optimal, the existing Treaty framework 
provides for such a System to function since it does not prevent the current minimum 
standards to be set at a higher level in the future. In addition, the qualified majority voting 
in the Council and the co-decision with the European Parliament are already in force for 
asylum matters.795 The determination of the Union and the Member States is vital for the 
ambitious aim of a Common European Asylum System to be materialised, and taking 
into consideration that the Member States have already built good bases; one can be 
hopeful that such a System will be accomplished. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                 
795 See supra 759.      
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Samenvatting (Summary in Dutch) 
 
 
Inleiding 
 
De status van vluchteling vindt zijn oorsprong in internationaal recht, waar het wordt 
geregeld door het Verdrag van Genève (1951) en het Vluchtelingenprotocol van New 
York (1967). Bovendien is in Europees verband de samenwerking op het gebied van 
immigratie en asiel tussen de lidstaten van de Europese Unie (EU) geleidelijk 
geëvolueerd van bilaterale en multilaterale samenwerking naar samenwerking op EU 
niveau.  
 
Dit proefschrift heeft als hoofddoel het analyseren en evalueren van de huidige stand 
van zaken betreffende het gemeenschappelijk Europees asielstelsel, zoals 
vooropgesteld door de Europese Raad in de Tampere Conclusies van 1999. Deze 
Tampere Conclusies hielden een ambitieus en veelomvattend vernieuwend 
beleidsprogramma in met betrekking tot het terrein van asiel, volledig gericht op de 
nakoming van de verplichtingen uit het Vluchtelingenverdrag van Genève en het 
Vluchtelingenprotocol van New York. Om die reden is in dit onderzoek voor de Tampere 
Conclusies gekozen als “meetinstrument” ten behoeve van de evaluatie van het 
gemeenschappelijk Europees asielstelsel. 
 
In dit onderzoek wordt geëvalueerd in welke mate de doelen zoals vooropgesteld in 
Tampere kunnen worden teruggevonden in het geldende Europese asielrecht, in de 
implementatie daarvan op nationaal niveau, alsmede in de EU-beleidsdocumenten die 
zijn aangenomen na Tampere en die betrekking hebben op asielaangelegenheden. 
 
Naast dit hoofddoel is het bijkomende doel niet minder belangrijk: dit proefschrift beoogt 
de lezer een overzicht  te verschaffen van de eerdere ontwikkelingen op het terrein van 
asiel op het niveau van de EU, voorafgaand aan de inwerkingtreding van het Verdrag 
van Amsterdam (1999), en ook een grondig overzicht te geven van de huidige EU 
asielwetgeving. 
 
Dit onderzoek was hoofdzakelijk gebaseerd op studie en analyse van juridische en 
beleidsdocumenten (EU-asielwetgeving, Slowaakse asielwetgeving en EU- 
beleidsdocumenten), alsmede op interviews, statistieken en rapporten. 
 
Het bereiken van de eindfase van dit onderzoek werd enigszins bemoeilijkt door de 
constante ontwikkelingen op het terrein van het asielrecht, zowel op het niveau van de 
EU als op nationaal niveau. Met name op het nationale niveau (in het geval van 
Slowakije) fluctueerden de asieltrends aanmerkelijk, soms zelfs letterlijk van maand tot 
maand. Dit vereiste meerdere herzieningen van het manuscript opdat een volledig 
bijgewerkte tekst zou kunnen worden gepresenteerd. De laatste update met betrekking 
tot de inhoud dateert van juni 2005.  
 
 
Naar een gemeenschappelijk Europees asielstelsel 
 
De instelling van de interne markt heeft geleid tot de geleidelijke afschaffing van de 
personencontroles bij de gemeenschappelijke binnengrenzen van de EU-lidstaten, en 
werd in dat opzicht verwezenlijkt door middel van de Schengen-samenwerking. Het 
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‘openen’ van de binnengrenzen had onvermijdelijk de invoering van gemeenschappelijke 
maatregelen ter versterking van de buitengrenzen van de EU tot gevolg. Het 
voornaamste doel van deze maatregelen was duidelijk enerzijds het vrij verkeer van 
personen binnen de Gemeenschap te verwezenlijken en anderzijds illegale immigratie te 
voorkomen. Het is mogelijk dat in het bijzonder die personen die werkelijk asiel zoeken 
in de EU door deze veiligheidsmaatregelen aan de buitengrenzen benadeeld zouden 
kunnen worden. 
 
Asielrecht is een gemeenschapsaangelegenheid geworden. Dit begon met de erkenning 
van het asielrecht in het Verdrag van Maastricht (1992) als een van de 
“aangelegenheden van gemeenschappelijk belang”, en werd uiteindelijk bereikt in het 
Verdrag van Amsterdam (1997), waar asiel samen met een aantal andere, aanverwante 
aangelegenheden werd overgebracht van de derde, eerder intergouvernementele pijler 
naar de eerste pijler, de Europese Gemeenschap. Het Verdrag van Amsterdam 
introduceerde ook een nieuw begrip, naast het concept van de interne markt, namelijk 
de ruimte van vrijheid, veiligheid en rechtvaardigheid. 
 
De Europese Top in Tampere (1999), gericht op het tot stand brengen van een ruimte 
van vrijheid, veiligheid en rechtvaardigheid in de Europese Unie, gaf het asielrecht 
aanmerkelijk politiek gewicht. Het herbevestigde het belang dat de EU en de lidstaten 
hechten aan het absoluut eerbiedigen van het recht om asiel te zoeken. 
 
 
EU-asielwetgeving 
 
De deadline die door het Verdrag van Amsterdam was vastgesteld met het oog op de 
vervollediging van de eerste fase van de totstandkoming van een gemeenschappelijk 
Europees asielstelsel, 1 mei 2004, is verlopen. Alle relevante Gemeenschapswetgeving 
is vóór die datum aangenomen, behalve de Richtlijn m.b.t. asielprocedures. De 
rechtsbasis voor de asielwetgeving is neergelegd in artikel 63 leden 1 en 2 EG-verdrag. 
 
De Verordening van de Raad van 18 februari 2003 ‘tot vaststelling van de criteria en 
instrumenten om te bepalen welke lidstaat verantwoordelijk is voor de behandeling van 
een asielverzoek dat door een onderdaan van een derde land bij een van de lidstaten 
wordt ingediend’ (“Dublin II”) legt een reeks heldere criteria neer aan de hand waarvan 
kan worden vastgesteld welke lidstaat verantwoordelijk is voor de behandeling van een 
asielaanvraag. De criteria verschillen niet veel van de criteria zoals neergelegd in de 
Dublin Overeenkomst, de voorganger van deze Verordening. 
 
Richtlijn 2003/9/EG van de Raad van 27 januari 2003 ‘tot vaststelling van 
minimumnormen voor de opvang van asielzoekers in de lidstaten’ heeft in hoofdzaak tot 
doel het neerleggen van minimumnormen voor de opvang van asielzoekers in de 
lidstaten. Daarbij tracht de EU door de harmonisatie van de opvangomstandigheden de 
secundaire bewegingen van de asielzoekers, die gevoed worden door de 
verscheidenheid aan opvangomstandigheden in de verschillende lidstaten, te beperken. 
Toch hebben de lidstaten een ruime discretionaire bevoegdheid gekregen met 
betrekking tot onderwijs, toegang tot arbeid en vrij verkeer.  
 
Richtlijn 2004/83/EG van de Raad van 29 april 2004 ‘inzake minimumnormen voor de 
erkenning van onderdanen van derde landen en staatlozen als vluchteling of als persoon 
die anderszins internationale bescherming behoeft, en de inhoud van de verleende 
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bescherming’ bevat regels over de erkenning en de inhoud van de vluchtelingenstatus 
door de lidstaten van de EU, alsook maatregelen met betrekking tot subsidiaire vormen 
van internationale bescherming. Een mogelijke reden tot zorg is het feit dat in het 
hoofdstuk over de inhoud van internationale bescherming een aantal bepalingen te 
vinden is waarbij onderscheid wordt gemaakt tussen personen met een 
vluchtelingenstatus en personen met een subsidiaire beschermingsstatus, waarbij deze 
laatsten minder uitgebreide rechten genieten (bijvoorbeeld met betrekking tot voordelen 
voor gezinsleden, duur van verblijfstitels, recht op sociale voorzieningen, toegang tot 
werk). Dit kan met name zorgwekkend zijn omdat subsidiaire beschermingsstatus vaker 
verleend wordt door de EU-lidstaten.  
  
Richtlijn 2001/55/EG van de Raad van 20 juli 2001 ‘betreffende minimumnormen voor 
het verlenen van tijdelijke bescherming in geval van massale toestroom van 
ontheemden en maatregelen ter bevordering van een evenwicht tussen de inspanning 
van de lidstaten voor de opvang en het dragen van de consequenties van de opvang 
van deze personen’ was een gecombineerd antwoord op twee opdrachten aan de Raad: 
maatregelen aannemen met betrekking tot tijdelijke bescherming en tot de verdeling van 
de lasten tussen de lidstaten. Wat betreft de financiële lastenverdeling voorziet de 
instelling van het Europese vluchtelingenfonds in de allocatie van middelen voor zover 
nodig voor de opvang, de procedure en de integratie van personen die internationale 
bescherming zoeken, alsmede voor de terugkeer van personen die niet in aanmerking 
komen voor deze bescherming. 
 
De kern van de eerste fase van het opzetten van een gemeenschappelijk Europees 
asielstelsel, het aannemen van EU-asielwetgeving, is nagenoeg voltooid. Dit moet nu 
gevolgd worden door implementatie van deze wetgevingsinstrumenten. Dat is een 
cruciale fase die door de lidstaten moet worden uitgevoerd, teneinde te komen tot een 
efficiënt werkend en eerlijk gemeenschappelijk Europees asielstelsel. 
 
 
Het perspectief van een nieuwe lidstaat: Slowakije 
 
De implementatie van EU-wetgeving vindt plaats op nationaal niveau. Om de 
implementatie van EU-asielwetgeving te kunnen beoordelen, is het dus noodzakelijk om 
het asielstelsel van ten minste één lidstaat te analyseren. De keuze voor Slowakije als 
voorbeeld is gebaseerd op de geografische ligging van Slowakije (aan een buitengrens 
van de EU) en op de extreme stijging van het aantal asielaanvragen dat recent in deze 
nieuwe lidstaat is ingediend. 
 
Met het oog op de evaluatie van het asielstelsel in Slowakije zijn twee niveaus 
onderzocht: de nationale asielwetgeving en de toepassing ervan in de praktijk. Slowakije 
diende haar nationale asielwetgeving in lijn te brengen met het EG-acquis voordat 
toetreding tot de Europese Unie plaats kon vinden. 
 
Over de implementatie van het geheel aan EU-asielwetgeving in nationale regelgeving 
zijn de volgende waarnemingen gedaan: 
 
De grenswachten zouden moeten worden opgeleid, zodat ze asielzoekers kunnen 
identificeren en op een professionele manier kunnen behandelen. Praktisch gezien 
betekent dit dat de kwaliteit van het grenspersoneel verhoogd moet worden, en dat de 
grenseenheden versterkt dienen te worden met politiemensen die betrokken zijn bij het 
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eerste contact met asielzoekers. De arbeidsvoorwaarden van deze politiemensen 
zouden ook verbeterd moeten worden. 
 
De asielprocedure begint met de verklaring van de verzoeker dat hij of zij asiel zoekt, en 
eindigt met een eindbeslissing van de autoriteiten. Tampere streeft naar een 
gemeenschappelijk Europees asielstelsel dat eerlijk en efficiënt is voor wat betreft de 
procedures, minimumnormen inhoudt voor de opvang van asielzoekers, en regels bevat 
aangaande de erkenning en de inhoud van de vluchtelingenstatus in de lidstaten. 
 
Slowakije heeft een van de laagste percentages positieve beslissingen (1,14 % in 2004; 
van de 11.391 ingediende asielverzoeken is aan 15 verzoekers daadwerkelijk asiel 
verleend). De twee belangrijkste redenen voor dit lage percentage in Slowakije lijken te 
zijn dat: 
 

• een groot percentage van asielzoekers vlucht uit de opvangcentra voordat men 
tot een eindbeslissing in hun zaak is gekomen; vandaar het hoge aantal 
beëindigde zaken. 

• een hoog aantal asielverzoeken worden manifest ongegrond of niet ontvankelijk 
bevonden. 

 
Voor wat betreft het grote percentage asielzoekers dat voortijdig wegloopt uit de 
asielzoekerscentra: men kan de ongeschikte opvangomstandigheden, de langdurige 
procedures, en de mogelijke voorkennis van de asielzoeker van het hoge aantal 
asielverzoeken dat wordt verworpen door de Slowaakse autoriteiten niet uitsluiten als 
mogelijke oorzaken hiervoor. Gelet op de toepassing van de Dublin II-verordening 
betekent een verwerping van een asielverzoek in Slowakije automatisch een verwerping 
van een op dezelfde gronden gebaseerd later asielverzoek in een van de andere 
lidstaten. 
 
Het toepassen van het asielrecht bleek een van de grootste uitdagingen voor het 
asielstelsel in Slowakije. Vandaar dat uitgebreide scholing van ambtenaren alsook van 
asielrechters nodig is gebleken. Om de hele procedure te bespoedigen zou men meer 
functionarissen aan moeten nemen, die in een zo kort mogelijke tijd de waarachtige 
asielzoekers zouden kunnen identificeren en deze zouden kunnen onderscheiden van 
hen die het asielstelsel manifest misbruiken. 
 
Aangezien er een zeer sterk onderling verband bestaat tussen het gemeenschappelijk 
Europees asielstelsel en de nationale asielstelsels, zouden de beperkingen van de 
nationale stelsels zowel op nationaal als op Europees niveau aan de orde moeten 
worden gesteld. Het is noodzakelijk om slecht werkende nationale asielstelsels te 
voorkomen, teneinde te vermijden dat het gemeenschappelijk Europees asielstelsel in 
zijn geheel daardoor negatief beïnvloed wordt. Dit moet de lidstaten motiveren tot het 
aannemen van doeltreffende mechanismen voor lastenverdeling. Daarnaast zou een 
systeem bedacht moeten worden, waarin lidstaten met een sterker ontwikkeld 
asielstelsel en een vermindering van asielaanvragen personele en technische middelen 
ter beschikking stellen aan de relatief nieuwe asielstelsels in de nieuwe lidstaten. 
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Een complex probleem 
 
Het belangrijkste probleem, dat de volledige totstandkoming van een goed functionerend 
gemeenschappelijk Europees asielstelsel verhindert, lijkt te zijn dat veel migranten die 
niet in aanmerking komen voor internationale bescherming (bijvoorbeeld economische 
migranten) toch gebruik maken van het systeem van het asielrecht als middel om de EU 
binnen te komen. Op die manier misbruiken zij het systeem en hierdoor wordt de hele 
asielprocedure minder toegankelijk, met name voor de echte vluchtelingen die te goeder 
trouw zijn. Het gemeenschappelijk asielstelsel tracht: 
 

• een strikt onderscheid aan te brengen tussen asielzoekers, vluchtelingen 
(personen die een subsidiaire beschermingsstatus zoeken daarbij inbegrepen) 
en andere migranten; en 

 
• de afgesproken minimumnormen te bieden aan hen die in aanmerking komen 

voor internationale bescherming. 
 
Het is bijzonder moeilijk doch essentieel voor een rechtvaardig gemeenschappelijk 
Europees asielstelsel om zowel in theorie als in de praktijk een uitgebalanceerde aanpak 
uit te werken met garantie op het recht om asiel te zoeken in het gehele EU- 
grondgebied en bescherming van de lidstaten tegen illegale immigratie. Mogelijke 
oplossingen tegen het misbruik van het asielstelsel zouden kunnen zijn: 
 

• het aanpakken van armoede in gebieden die asielzoekers genereren; 
 

• het uitwerken van een duidelijker immigratiebeleid, waarin andere legale 
manieren om de EU binnen te komen zouden worden ontwikkeld, om aldus de 
noodzaak om het asielstelsel te misbruiken te verkleinen. 

 
De EU-lidstaten hebben zich bij de ontwikkeling van het gemeenschappelijk Europees 
asielstelsel voornamelijk geconcentreerd op de interne dimensie ervan (overschrijden 
van buitengrenzen, opvang van vluchtelingen). Het zou echter logischer geweest zijn om 
bij het opzetten van dit stelsel de aandacht juist in eerste instantie te richten op de 
externe dimensie; op die manier hadden de voornaamste oorzaken van het 
asielprobleem eerder aangepakt kunnen worden. De benadering die door de EU is 
gekozen is waarschijnlijk gebaseerd op de omvang van het asielprobleem zoals dat 
reeds bestond in de EU, alsmede op de politieke implicaties ervan. 
  
De externe dimensie werd reeds vermeld in de Tampere conclusies (“partnerschap met 
landen van herkomst”, “beheersing van migratiestromen”) en is ook opgenomen in de 
Europese asielwetgeving (bijvoorbeeld de begrippen “veilig derde land” en “veilig land 
van herkomst”). Een meer expliciete nadruk op samenwerking met derde landen blijkt 
duidelijk uit het Haags Programma (2004) en het Actieplan van de Raad en de 
Commissie ter uitvoering van dat Haags Programma.  
 
 
De toekomst van een gemeenschappelijk Europees asielstelsel 
 
Het feit dat het Grondwettelijk Verdrag voorlopig niet in werking treedt, zou geen 
obstakel mogen vormen voor de ontwikkeling van het gemeenschappelijk Europees 
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asielstelsel zoals vooropgesteld in de Tampere Conclusies. Ook al waren de wijzigingen 
zoals opgenomen in het Grondwettelijk Verdrag bevorderlijk voor de ontwikkeling van 
het gemeenschappelijk Europees asielstelsel (bijvoorbeeld expliciete verwijzing naar het 
begrip non-refoulement, schrappen van het begrip “minimumnormen” en het wegnemen 
van de restricties met betrekking tot de beperkte rechtsmacht van het Hof van Justitie 
om bij wijze van prejudiciële beslissing te beschikken over asielzaken), de bestaande 
verdragsbepalingen, zij het misschien niet optimaal, voorzien in een voldoende basis 
voor een functionerend gemeenschappelijk Europees asielstelsel. Bovendien verhindert 
het niet dat de huidige minimumnormen in de toekomst naar een hoger niveau worden 
opgetrokken. Ook de gekwalificeerde meerderheidsbesluitvorming in de Raad en de co-
decisieprocedure met het Europees Parlement zijn reeds van kracht voor wat betreft 
asielzaken. 
 
Vastberadenheid bij de Europese Unie en bij de lidstaten is cruciaal om het ambitieuze 
project van een gemeenschappelijk Europees asielstelsel te realiseren. Gelet op het feit 
dat de lidstaten reeds een solide basis hebben gelegd, kan men hoopvol zijn dat een 
dergelijk stelsel zal worden verwezenlijkt.           
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