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The first piece of legislation flowing from the asylum agenda of the Amsterdam Treaty has now entered into force.  The Directive on Temporary Protection entered into force on 7 August 2001 (date of publication in the Official Journal of the EC) and applies to all EU Member States except for Denmark and Ireland.  According to Article 32(1) of the Directive, the 13 Member States bound by the Directive have to ensure the necessary domestic legislation is in place by 31 December 2002.





Main contents





The Directive establishes a EU mechanism and minimum standards for granting temporary protection (TP).  TP is defined as "a procedure of exceptional character to provide, in the event of a mass influx or imminent mass influx of displaced persons from third countries who are unable to return to their country of origin, immediate and temporary protection to such persons, in particular if there is also a risk that the asylum system will be unable to process this influx without adverse effects for its efficient operation, in the interests of the persons concerned and other persons requesting protection" (Article 2(a)).  The Directive stipulates that a mass influx may be caused both by spontaneous arrivals in the Union and by evacuation programmes (see Art 2 (c) and (d)).  There is an exclusion clause along the lines of Article 1F of the Refugee Convention in Article 28. 





A TP regime, valid in all Member States (MS), is established by a Council decision adopted by a qualified majority on a proposal from the Commission (Art. 5).  Member States shall then, if necessary, provide persons to be admitted to their territory with "every facility for obtaining the necessary visas, including transit visas. Formalities must be reduced to a minimum" and "[V]isas should be free of charge or their cost reduced to a minimum" (Art. 8.3). Unless terminated by another Council decision, the normal duration of TP is one year, with an automatic extension of two six monthly periods for a maximum of one year (Art 4.1).  Where the reasons for TP persist, the Council may then decide (again, by qualified majority and on a proposal by the Commission) to extend the regime for another year (Art 4.2).  The maximum possible duration of TP is therefore three years.





Persons under TP are granted inter alia the following rights: residence permit and appropriate documentation (Art. 8); right to work, both employed and self-employed, subject to prevailing rights of other EU nationals or third country residents at the discretion of MS (Art. 12); suitable accommodation (Art. 13.1); necessary assistance in terms of social welfare, means of subsistence and emergency medical care and essential treatment of illness (Art. 13.2); education for minors on roughly the same terms as for nationals (Art. 14.1) and for adults (at discretion of MS); family reunification (15); special provisions for vulnerable groups (Art. 13.4) and unaccompanied minors (Art. 16).





The granting of TP does not prejudge recognition of refugee status under the Geneva Convention (Art. 3.1), and the Directive stipulates that persons under TP "must be able to lodge an application for asylum at any time" (Art. 17.1) and that "the examination of any asylum application not processed before the end of the period of temporary protection shall be completed after the end of that period" (Art. 17.2). However, under Article 19, MS "may provide that temporary protection may not be enjoyed concurrently with the status of asylum seeker while applications are under consideration", and, under Article 18, "the criteria and mechanisms for deciding which Member State is responsible for considering an asylum application shall apply". This is specified by the provision that "in particular, the Member State responsible for examining an asylum application" submitted by a person under TP shall be the Member State which has accepted his transfer onto its territory" (Art. 18.2).





The Directive provides for a responsibility sharing mechanism among MS who shall receive persons eligible for TP "in a spirit of Community solidarity" (Art. 25.1.1): MS must indicate their reception capacity before the Council takes its decision and may indicate additional capacity afterwards (Art. 25.1.2-3). If demand is higher than reception capacity, the Council may recommend additional support for MS affected (Art. 25.3). The European Refugee Fund applies to TP regimes (Art. 24).








ECRE's position





ECRE has, in the past, advocated for the establishment of a EU TP regime under strict conditions (see in particular ECRE's 1997 Position on Temporary Protection, and our January 2001 comments on the Draft for the Directive under discussion�).  This was based on the conviction that TP can represent a reasonable administrative policy in an emergency situation only where individual refugee status determination is not immediately practicable and where its application will enhance admission to the territory. 





We, therefore, in principle welcome the new Directive, in particular as it stresses the exceptional character of TP and guarantees access to the asylum determination procedure.





Further positive aspects of the Directive include:


 


a reasonable standard of rights to be conferred (with the exception of access to health care which establishes a minimum of emergency  care and essential treatment);


provisions for especially vulnerable groups;


 the fact that, in principle, TP is granted for a limited time only (although ECRE has advocated for a maximum duration of 2 years rather than 3 as provided by the Directive); and


 the establishment of a solidarity mechanism between MS.





With regard to the Directive’s applicability to evacuation programmes, ECRE's position has been that TP should be triggered only by a mass influx into the Community (but not into third States), which could be brought about either by spontaneous arrivals or by an evacuation. The clarification in the final Directive to this end is therefore welcome, too.


  


With regard to returns, the primacy of voluntary returns, and the need for respect for human dignity (though avoiding the UNHCR formula of "safety and dignity") are stressed.





However, there are several areas where the Directive does not meet ECRE's expectations. We refer in particular to the following:





The Directive is not designed to deal specifically with situations of sudden mass influxes which would overburden national asylum systems. The latter is only mentioned by way of an example for the exceptional character of TP, but not as a pre-requisite for TP. There is thus a danger that TP might be used in situations where the granting of refugee status or of another form of international protection is the more appropriate response.





The Directive does not seem to do anything to ease admission to the territory for persons arriving outside evacuation programmes, nor does it prevent the imposition of non-entrée measures on nationals from countries experiencing large refugee outflows. 





The Directive does not contain any general provision for procedures, and in particular no reference to a right to appeal against the denial of TP (Art. 29 arguably only provides appeal rights following exclusion from TP under the exclusion clause of Art 28).





With regard to the rights granted, the Directive provides for access to emergency health care which ECRE does not consider sufficient. Furthermore, the Directive does not refer to the right of freedom of movement either within MS or within the Union.  Furthermore, the right to work may be restricted by giving precedence to EU nationals and other legally resident third-country nationals.





When processing asylum applications following TP, the Dublin Convention (or its successor





) is still said to apply.  Although it is expressly acknowledged that the MS who has agreed to the transfer of an asylum seeker benefiting from TP onto its territory shall be responsible for examining the asylum claim, too.  The application of the Dublin Convention would therefore apply to persons who arrived spontaneously and benefited from TP status.  This would not make any practical sense and is detrimental to asylum seekers (see our comments on draft Article 17).





The Directive does not seem to ensure the reunification of a separated child with extended family members who are in other EU Member States.





It is possible for MS to withdraw TP from a person who applies for asylum, as long as this application is processed.  Depending on the rights agreed in the context of the Directive on reception, this could result in the withdrawal or reduction of rights upon lodging an application for asylum.





Strategic considerations/ need for national lobbying





The Directive only provides for minimum standards on TP (see Art. 3.5, which leaves open the possibility for more favourable conditions), and leaves certain points entirely to the discretion of MS.  There is therefore a need to lobby national decision-makers to implement the Directive in a way which is conducive to higher standards or provides for necessary legal and other safeguards.





Key areas are (for details of ECRE's policies, refer to our Comments on the Draft Directive):





MS will have to - at their own discretion - devise general procedures for the granting of TP. These should contain essential legal safeguards, especially a right to appeal to an independent judicial body for those who believe they have been unjustifiably denied TP�.





MS should grant persons under TP the right to freedom of movement� within their territory and access to general health care. They should also allow for the reunification of separated children with other family members in other EU States with consent of those concerned and taking into account the best interests of the child.





MS should grant unrestricted access to the labour market as foreseen in Article 12.1 and not make use of the possibility to restrict access in accordance with Article 12.2.





Article 19 allows MS to withdraw TP when beneficiaries apply for asylum. Such legislation should be strongly opposed, as it can act as a deterrent to applying for asylum�.





Article 31 allows amendments to the Directive to be proposed by the Commission before 31 December 2004. Consideration should be given to what extent ECRE and its member agencies will be campaigning for improvements to the Directive in due time.
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� 	Refer to the latter also for details on the positions outlined in the following paragraphs.


� 	See ECRE comments ("General remarks") on the draft Directive.


� 	See ECRE comments on draft Article 8-15 ("General remarks").


� 	See ECRE comments on draft Article 18(1).
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